MT. ST. MARY'S COLLEGE LIBRARY 
BURG, MARYLAND 21727 


MICO MEM 


3 0852 00129430 3 


bat j = i 
Pa f -* 
a ae = oe 
rink 5 oe 
Ti FA 7 war 
#\ 4 — 
Ae =) x 
tr 
* > + 
‘ a ~ 
: 
7 a ‘ 
\ . 
4 its tow4 
4 wr 4 
Pm ol it 


y 7 te _ | : - ce ee a oe | , ' ; 
ae he hn sash et eo tr gs i, pees 
GE sets Arg ASS By er 


a eo} . = ae y 9 » -', ad , ee — 
Se a ee ea, em 
—_— 2e ~ : 


¥ 


Fee 2 oe ee ae 

; wei : Pc Be a 

_ = 7 + aca | ’ ¥ - ES 
ss ne tae 


. 4 } é os +e 
" ie es 4 

o - mp 

> / aie 7 

; : » AP 
ed : : ' a Fane 
. * —? — © 
y ae at | 
» 4 . a 7 


= age 
he - 
a é ~ a y 
- 114 
oe 35 
= = : = - 
~ a es 
. i) 
bt 7 => 
‘ \ a 
= ante 


ee 
in 
~~ 
— 
¢ 
= 
7 


ony 
ee 
* 
i 7 


| 
bd 
i" 
re 
+ 
Cr 
- 
ms 
a 
- 
: 
: 
*. 
; 
h 
. 
4 
x 


aa Te 


ADMINISTRATIVE JUSTICE AND 
THE SUPREMACY OF LAW 
IN THE UNITED STATES 


Now 
xy 
e 
= i 
a 


« 
* 


- 


ADMINISTRATIVE JUSTICE 


SUPREMACY OF LAW 


IN THE UNITED STATES 


BY 


JOHN DICKINSON 


NEW YORK 
RUSSELL & RUSSELL: INC 


WITHDRAWN 


COPYRIGHT 1927 


BY THE PRESIDENT AND FELLOWS OF HARVARD COLLEGE 


COPYRIGHT 1955 BY JOHN DICKINSON 
PUBLISHED BY RUSSELL & RUSSELL, INC. 
BY ARRANGEMENT WITH HARVARD UNIVERSITY 


The Library of Congress has cataloged this 
as follows: 


Dickinson, John, 1894— 
Administrative justice and the supremacy 
United States. New York, Russell & Russell 


PRESS 


book 


of law in the 


, 1959. 


403 p. 25cm. (Harvard studies in administrative law, v. 2) 


1. Judicial review of administrative acts—U. S. 
US: 


*344 350 


Library of Congress 


a, 


Printed in the United States of America 
by Hallmark Lithographers, Inc. 


2. Rule of law— 


59-6791 t 


TO 


ROSCOE POUND 


AND 
FELIX FRANKFURTER 


PATHFINDERS OF THE LAW 


es A 

et rats 
me ha oly he 
: Sy OF 6° 


via. + Ae, le Cone Ro Raa, « 
is nS i. *, a ee “‘easie wh 

i A ‘ ] es + 
ae 1. peg aaa 
*s i» , ; 4 age * oy: ‘aie Aa 
8 , : a eee ve is Sate 


eee : 
or 
4 
’ ~ 
‘ ~~ 
‘ ~ oS 
~ ; — 
’ me 
a { 
E 7 
Lo 
. ~ 
me d 
a a 
a 
, ~ 
‘ - ~ : 
a, 
- 
wh Sc liege TA 
oo 7 p > hal 
7 a! uu P42 De 
vi 
‘ * 
: ~ 
\ 
‘ 


PREFACE 


AT recurrent intervals during the last twenty years the atten- 
tion of lawyers has been directed to the relation between 
administrative tribunals and the courts by some noteworthy 
_ extension of administrative jurisdiction such as was effected, 
for example, by the Hepburn amendments to the Interstate 
Commerce Act in 1906, and by the establishment of the Fed- 
eral Trade Commission in 1914. The controversies centering 
about these measures produced a plentiful harvest of ad- 
dresses and articles; and many excellent monographic studies 
of particular administrative tribunals, especially those func- 
tioning under the Federal government, have appeared. So 
far, however, there has been singularly little effort to study 
the development as a whole, or to examine from any central 
point of view the boundary between the province of adminis- 
trative adjudication and the courts. 

Indeed, the time is somewhat more than ripe for a com- 
prehensive treatise on judicial review of administrative de- 
terminations, distributed systematically under the different 
fields of administrative action and the different forms of 
procedure available for review. Such a treatise would be of 
direct aid to the practising lawyer in a department of law 
not yet worn smooth by precedent, and where opportunity 
is still left to urge general principles on the attention of the 
courts; and it would at the same time be of deep interest to 
students of legal science as showing development in actual 
process at one of the growing points of the law. 

It seems unnecessary to say that this essay makes no pre- 
tension to fill the place of such a treatise; it will perform its 
task if it emphasizes the need for one. No effort has been 
made to attain mechanical completeness in the cases cited, 
or to arrange them into such an index of all the possible situ- 
ations as a reference book is properly expected to furnish. 
I have tried, however, to include and discuss all the funda- 
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mental cases, and the treatment is comprehensive in the sense 
that the problem of review is dealt with as a whole, rather 
than in connection with some particular field of administra- 
tive action. Most of the difficult points in the law of judicial 
review center about the question of how far the review shall 
extend. These difficulties can be properly considered only in 
the light of an examination of the reasons underlying the 
practice of review, and of the purposes which it is expected 
to serve. To such an examination the greater part of this 
book is devoted. It is addressed to the queries of the student 
of principles, rather than to the eleventh-hour needs of the 
brief-maker. 

The discussion will be found to focus ultimately upon the 
distinction which the courts draw between ‘‘questions of 
law” and ‘‘ questions of fact.” Here is the crux of the most 
difficult issues. It is a meridian line which cuts a boundary 
far beyond the immediate vicinage of this study; and the at- 
tempt to follow it to the point where it will yield up its mean- 
ing has resulted in some rather far-flung notes on other topics 
of the law, and on the underlying technique of legal reasoning. 
There is always a danger that cross-fertilization between 
widely separated branches of the law may produce a barren 
hybrid; but in a new field it seems an almost unavoidable 
maxim of profitable tillage. I have accordingly been guided 
by the conviction that if the law has its compartments, they 
are separated by lines of convenience and not by water-tight 
bulkheads. Also I have not hesitated to draw freely from 
sources of a non-legal character, such as works on economics, 
philosophy, and general history, wherever these have seemed 
to me to offer helpful light on a legal problem. It has been 
well said that ‘‘the growth of the law is from without’’; and 
he who seeks to understand the present no less than the past 
of the law must search not only the law, but much else be- 
sides. 

A word may be desirable as to the relegation of so much of 
the material to footnotes. This has been due primarily to a 
desire not to interrupt the continuity of the text, while at the 
same time elaborating with a decent measure of thorough- 
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ness conclusions which are admittedly controversial. I long 
debated whether to group some of these notes, closely related 
in subject-matter, into appendices, but in the end concluded 
that they would serve their most useful purpose if retained in 
direct local connection with the portion of the text which 
they were introduced to support. The whole matter of the 
arrangement of the book has presented difficulties growing 
out of the fact that it has been put together at intervals dur- 
ing a period of several years, and for the most part in odd 
“moments borrowed from active practice. 

My obligations are so many that I cannot hope to enumer- 
ate them specifically. I am, however, very greatly in debt 
to Dean Pound and Professor Frankfurter, whose teaching is 
no doubt mainly answerable for whatever of value this study 
may contain. I also owe much to the suggestive writings of 
Professor Thomas Reed Powell and Professor Ernst Freund, 
and to the fundamental work of President Goodnow of Johns 
Hopkins University. I am under special obligations to my 
friend Professor Edward S. Corwin of Princeton University, 
who kindly read a part of the proofs and offered a number 
of telling suggestions, and to the instruction of others of 
my former teachers, particularly Professor Westel W. Wil- 
loughby of Johns Hopkins University, Professor William F. 
Willoughby, now Director of the Institute for Government 
Research, and Professors Eugene Wambaugh and Joseph 
Warren, of the Harvard Law School; and I owe a debt of 
gratitude to my friends, Professor Lindsay Rogers of Colum- 
bia University and Mr. David R. Hawkins of the New York 
Bar, for their patience in submitting to hear and criticize many 
of the ideas here put forward while they were in process of tak- 
ing form. I wish also to thank Professor Henry A. Yeomans, of 
Harvard University, for placing at my disposal material which 
has saved me valuable time and many steps.. If I have 
avoided, as I have tried to do, the sin of treating law too ab- 
stractly, it is largely due to the example of the experienced 
lawyers under whom I have had the privilege of serving an 
apprenticeship — the late John C. Hammond, of Northamp- 
ton, Massachusetts, formerly President of the Massachusetts 
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Bar Association, George S. Franklin, Esq., of New York, and 
Hon. William Gibbs McAdoo; and to the counsel and advice, 
always freely given, of my uncle, Hon. John A. Aiken, of 
Greenfield, formerly Chief Justice of the Superior Court of 
Massachusetts. 
JOHN DICKINSON 
Brier Hitt, ASHFIELD, MASSACHUSETTS 
September, 1926 
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“Government, to define it de jure, or according to ancient prudence, is an art 
whereby a civil society of men is instituted and preserved upon the foundation of 
common right or interest; or, to follow Aristotle and Livy, it is the empire of laws 


, and not of men.” 
JaMES HarrInGTOoN, Oceana, in Works, ed. 1737, p. 37. 


“Sel yap Tov per vouov dpxyev ravTwr’”’ (The law ought to be supreme over all). 
ArIsToTLE, Politics, IV (V1), iv, 31. 


“ada pny Kaxetvov Set brapxev Tov NOyor Tov Kabbdov Tots Apxovowv. KpeitTov bé @ 
By mpdeote TO TabnTixdy drws 7} @ cuudves. TH ev oby vduw TovTo odx brapxe, Yuxny 
8 avOpwrivny avayxn todr’ txev racay”’ (Truly rulers ought to be governed by 
principles of rational generality; and he is a better ruler who is free from passion 
than he who is governed by his impulses. Whereas the law is passionless, passion 


is destined always to rule the heart of man). 
ARISTOTLE, Politics, III, xv, 5. 


“Goa ye pT Soxel dbvacba Siopifeayv 6 vouos . . . 6 vépos épiornor Ta AoLTTA TH SiKaLo- 
TaTn yvapun Kpive kal dcoixely robs apxovTas . . 6 wey oby TOY vomov KEdebwY apxe 
Soxel xedebery Gpxew Tov Gedy Kal Tov vodv pbvous, 6 5’ GVOpwrov Kehebwy mpooTibnac kai 
Onpiov. TE yap éxOvyia ro.odrov, kal 6 Ouyds Apxovras Kal rols aplorous avbpas 
Sradbelpa. Sid7eEp &vev dpétews vods 6 vépuos éoriv’’ (As to cases which the law 
seems unable to determine . . . the law appoints officers and-leaves such matters 
to them to determine to the best of their judgment. . . . He who bids the law rule, 
bids God and reason rule, but he who bids man rule adds an element of the beast; 
for desire is a beast,and passion perverts rulers, even though they be the best of men. 


Therefore the law is reason free from desire). 
ARISTOTLE, Politics, III, xvi, 4, 5. 


“* 5e7 rods véyuous Elva xupious . . . Tov GpxovrTa O€, Gy Te els Gv TE Trelovs Har, Tepl 
rovrwy elvar xuplous rept dow eEadvvarovow ol vouor Eyerv axpLBGs bia TO pH pad.ov 
elvat xabddov Siopioa: epi ravtwv”? (The laws should be the rulers, and the mag- 


istrate or magistrates, whether there be one or more, should be supreme only over 

those matters concerning which it is impossible for the laws to speak with precision 

because of the difficulty of a general principle embracing all particulars). 
ARISTOTLE, Politics, III, xi, 19. 


“6 yey vouos Kabddou Gs, mepl éviwy 5’ odx oldv te dpOGs eiwety KaBodov . . . TOUTO 
yap airiov kal Tov wu} TavTa Kata vouor elvat, dre TEpi Eviwy adbvatov GécOar vouov Gare 
Wndloparos det. Tod yap doplarov aépiotos Kal 6 Kavav ior”? (Law is in all cases 
universal, but in some cases it is not possible to speak universally with correct- 
ness... This is the reason why not all things are according to law, because on 
some subjects it is impossible to make a law and there must be a special deter- 
mination from case to case; for the rule of what is indeterminate must itself be 
indeterminate also). 
ARISTOTLE, Nicomachean Ethics, V, x, 4, 6. 


“ai yap avouadrntes Tov TE avVOpm@rwy Kal Tov mpatewy Kai 76 pndéwore under, Os 
émos eimetv, novxlay Gyev Tov avOpwrivey obdév éGow ardodv ey obdevi repi awavTwy 
kal él wavta tov xpdvov amodpaiverOar Tréxvnv ovd’ Hvrivodv’’? (The differences of 
men and their actions, and the fact that in human affairs nothing ever stands still, 
do not permit a general and universal rule in anything. No art can lay down a 
rule which will last forever). 

Puiato, Statesman, 294 B. 


CHAPTER I 


REGULATION BY GOVERNMENT VERSUS 
REGULATION BY LAW 


THE multiplication in recent years of bodies like public- 
‘service commissions and industrial-accident boards, accom- 
panied by the vesting of ampler powers in health officers, 
building inspectors, and the like, has raised anew for our law, 
after three centuries, the problem of executive justice. That 
government officials should assume the traditional function of 
courts of law, and be permitted to determine the rights of in- 
dividuals, is a development so out of line with the supposed 
path of our legal growth as to challenge renewed attention to 
certain underlying principles of our jurisprudence.! What 
is the meaning and occasion of the current development? 
What is its bearing on the doctrine of the ‘‘supremacy of 
law’’ which has so long been regarded as central to our legal 
tradition? What can be said of the present validity of that 
doctrine? And what considerations are proper to be applied 
in delimiting a boundary-line between the respective prov- 
inces of administrative agencies and the courts? 

In the age of Coke such questions as these arose in connec- 
tion with what has since been called ‘‘executive justice.” 
To-day the term ‘‘executive’’ seems fitted to a narrower 
need,” and ‘‘administrative justice’’ suggests itself as a better 
name for the broader current development. This procedure, 
under which the rights of individuals are coming to be deter- 
mined by agencies of the executive arm of government, is but 
a more advanced phase of a process which occurs whenever 
an executive agency, before taking action, finds it necessary 


1 See Hon. Geo. Sutherland, President’s Address, American Bar Association, 
Reports Amer. Bar Ass’n (1917), xlii, 204 ff.; Hon. Wm. D. Guthrie, President’s 
Address, New York State Bar Association, Reports N. Y. State Bar Ass'n 
(1923), xlvi, 175 ff. 

2 See below, p. 27. 
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to investigate and decide the issues on which the nature of 
the action to be taken depends. There is hardly any exec- 
utive or administrative act which does not involve as a 
preliminary some such determination. Even a policeman 
who arrests a man for drunkenness must decide by a rough 
investigation the existence of the fact of drunkenness. The 
term ‘‘adjudication’’ may properly be applied to the more 
elaborate process by which the Commissioner of Patents de- 
termines the facts on which to base the granting or refusing 
of an application,? because, while the policeman’s act in 
making the arrest leads only to subsequent proceedings in 
the courts before the rights of the person arrested are de- 
termined, the decision of the Commissioner of Patents will, 
unless brought to the test of judicial review, fix the rights of 
the parties definitively.’ 


3 In the language of Mr. Chief Justice Fuller, ‘the investigation of every 
claim [for a patent] involves the adjudication of disputed questions of fact... 
and is therefore essentially judicial in its character,’ United States v. Duell, 
172 U.S. 576. ‘That it was intended that the Commissioner of Patents, in 
issuing or withholding patents, in re-issues, interferences, and extensions, 
should exercise quasi-judicial functions, is apparent from the nature of the ex- 
aminations and decisions he is required to make,’’ Butterworth v. Hoe, 112 
U.S. 50, at p. 67. 

4 The question of what kinds of determinations are “‘judicial”’ is, it will be 
seen below, a vexed one which the courts have frequently attempted to meet, 
but upon which their utterances are far from clarifying. It has sometimes been 
suggested that the test of “judicial’’ action is whether it is taken to settle a 
controversy between two or more parties. Rice v. Parkman, 16 Mass. 326. 
See below, note 13, this chapter. An illustration would be a case where, appli- 
cation having been made for a patent, a third party intervenes with an inter- 
ference, and it becomes the duty of the patent authorities, before issuing the 
patent, to determine which party has the better right. Such cases were United 
States v. Duell and Butterworth v. Hoe, from which the quotations in note 3, 
above, are taken. On the other hand, in cases of money claims against the gov- 
ernment, where the investigation is merely into the rights of a single party, the 
claimant, the court generally refuses to regard it as an “adjudication,” In re 
Sanborn, 148 U. 8. 222. But see the language of Nelson, J., in United States v. 
Commissioner, 5 Wall. 563, and of Miller, J., in Johnson v. Towsley, 13 Wall. 
72, to the effect that the action of the Commissioner of the Land Office, in de- 
termining whether or not to issue a land patent to a single applicant, is “‘judi- 
cial.” The utterances of the courts are in fact hopelessly at odds: e. g., it is said 
that the functions of the land officials are “judicial,” St. Louis Smelting & Re- 
fining Co. v. Kemp, 104 U. S. 636 at p. 640, Noble v. Union River Logging Co., 
147 U. S. 165; that they are not “judicial,’’ Craig v. Leitensdorfer, 123 U. S. 
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Administrative adjudication, wrote an observer twenty 
years ago, ‘‘is new in countries where the common law system 
prevails. Indeed, so new is this function of the administra- 
tion that no discussion of it is to be found in our law writers. 
It is still the doctrine that all controversies must be decided 
in the judicial courts; it must be so, it is said, because the 
theory of the law of the land involves the supremacy of the 
ordinary tribunals. In the face of such theories, the jurisdic- 
tion of the administration to determine its own controversies 
has been established to an extent not often appreciated.” > 


189. In Hagar v. Reclamation District, 111 U.S. 701, the Supreme Court said 
that tax officials “‘in estimating the value of property act judicially.” Indus- 
trial accident boards, administering workmen’s compensation acts, have been 
said to act “judicially,” Western Metal Supply Co. v. Pillsbury, 172 Cal. 407, 
or as a “court,” Pigeon v. Employers’ Liability Assurance Corp., 216 Mass. 51; 
and not “judicially,” Borgnis v. Falk, 147 Wis. 327; Mackin v. Detroit Timkin 
Axle Co., 187 Mich. 8. The courts often cut the Gordian knot by using the 
phrase ‘quasi-judicial.’ 

5 Bruce Wyman, Principles of Administrative Law, etc. (St. Paul, 1903), 
p. 112. See also Dean Pound, “Executive Justice,’ American Law Register 
(1907), lv, 137, and “‘Justice according to Law,” Col. Law Rev., xiv, 13 ff. In 
recent years we have sometimes seemed in danger of regarding administrative 
adjudication as a much more modern growth than it really is. With the intro- 
duction of excise taxes into England in 1643, jurisdiction to enforce the law and 
punish violations by penalties and seizures was vested in “‘commissioners,” 
“to the total exclusion of trial by jury, and disregard of the common law,” 
Blackstone, Commentaries, ed. Christian, i, 318. This was the gist of Dr. John- 
son’s famous diatribe in his Dictionary: “‘excise,— a hateful tax adjudged not by 
the common judges of property, but by wretches hired by those to whom excise 
is paid.” By statute, 23 Henry VIII, c. 5 (3 Statutes of the Realm, 368), com- 
missioners of sewers were given jurisdiction to “take order’’ for the conserva- 
tion of sewers within their jurisdiction, and to fine and imprison for contempts, 
Blackstone, op. cit., i, ii, 73. By another act of Henry VIII, physicians practis- 
ing in London were required to be licensed by a ‘‘college of physicians” which 
had authority to punish unskilful practitioners: see Dr. Bonham’s case, 8 Coke 
Rep. 118; Groenvelt v. Burwell, 1 Ld. Raymond, 454. All these administrative 
bodies were recognized as ‘‘tribunals of a special or limited jurisdiction”: Lord 
Hale in Terry v. Huntingdon, Hardres, 480; Blackstone, op. cit., iii, 73; Lord 
Holt in Groenvelt v. Burwell, supra. By statute, 1 James IJ, c. 31 (4 Statutes of 
the Realm, pt. ii, p. 1061), mayors of towns were authorized to confine persons 
infected with the plague to their own houses, and set a guard over them. By 
statute, 3 William & Mary, c. 12, sec. 23 (6 Statutes of the Realm, 319), justices 
of the peace were required annually to fix the rates to be charged by common 
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This language applies especially to adjudication by bodies 
like public-service commissions, industrial-accident boards, 
licensing boards, and health boards, which have been grow- 
ing up in step with an expanding police power. These are 
the instances where administrative adjudication strikes the 
Anglo-American lawyer as such a novel and challenging thing. 
On the other hand, adjudication of the right to a pension 
or a patent or a land-grant by an administrative agency does 
not seem anomalous in quite the same way. The reason is 
partly, no doubt, that the rights determined by administra- 
tive adjudication in the latter cases have been created by the 
special favor of the state expressed in legislation,® and have 
not been enjoyed as of so-called ‘‘common right.” Ever since 
their creation such rights have perforce been adjudicated by 
administrative agencies. On the other hand, the rights ad- 
judicated by public-service commissions, industrial-accident 
boards, and the like, are the traditional rights which have 
always been protected by the common law administered in 
the ordinary courts. An institutional change of very great 
magnitude is involved in submitting such rights to the deter- 
mination of administrative agencies. 

The change is one which registers the penetration of gov- 
ernment for purposes of regulation into fields hitherto left 
to be regulated mainly or wholly by law administered in the 
courts. A developing police power has resorted to a new way 
of dealing with old problems which are vexing modern so- 
ciety in novel and acute shapes. For the business of the police 


carriers in their parishes. Dealers in wines and liquors were required to be 
licensed; see Bassett v. Godschall, 3 Wilson, 121 (1770). Other instances could 
no doubt be discovered, but those already cited cover practically all the main 
fields in which administrative adjudication has ramified in modern times. Of 
course not all these regulations were reproduced in colonial America, as not 
adapted to pioneer conditions; but instances of administrative adjudication 
began to increase in the United States at the beginning of the nineteenth cen- 
tury and met with no unfavorable reception at the hands of the courts: see Sea- 
man v. Patten, 2 Caines (N. Y.), 312 (1805); Cary v. Curtis, 3 How. 236 (1845); 
Downer v. Lent, 6 Cal. 94 (1856). Hostility began to appear after the middle of 
the century with the strong resurgence of the doctrine of vested rights. See 
below, Chapter III, note 20, p. 44 at pp. 46, 47. 
§ See Chafee, Freedom of Speech, p. 233. 
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power has been not so much to generate new rights as to 
provide new methods of enforcing interests which in a rough 
way have always been safeguarded by the common law.’ 
Thus, a man has always had an action in a law court for a 
nuisance; to-day he is more adequately protected by the au- 
thority of a health board or building inspector, who may of 
their own motion order the nuisance to be abolished. An 
unskilful physician has always been liable in an action on the 
case sur assumpsit by the injured party;° to-day the public 
is protected by the requirement that candidates for the prac- 
tice of medicine shall apply for a license and be examined. 


The fixing of railroad rates by a commission steps into the . 


place of the old action by the injured shipper to recover the 
excess charges in general assumpsit.!° The human interests 
and legal rights protected remain the same; but the old legal 
procedure has been superseded by direct governmental 
action on the plea of prevention, or greater speed and effec- 
tiveness of the remedy. 

The distinctive feature of the older system, which is here 
designated for convenience of contrast as a system of ‘‘regu- 


7 Freund, Police Power, §8. 

8 The scope of the action of nuisance was restricted by the fact that it was 
available only to owners whose property was injured by the existence of the 
nuisance, and could not be brought by one whose only inferest was that his 
comfort and health were impaired thereby. Kavanagh v. Barber, 131 N. Y. 
211. 

9 For early cases see James Barr Ames, Lectures on Legal History, p. 130; 
G. F. Deiser in Harv. Law Rev., xxv, 428, at p. 431; Slater v. Baker, 2 Wilson 
359; Sears v. Prentice,8 East, 348. In the modern practice, the plaintiff has an 
election between suing either in assumpsit or case. Kuhn v. Bromfield, 34 W. 
Va. 252 (1890). 

10 Heiserman v. Burlington, Cedar Rapids & Northern R. Co., 63 Ia. 732. 
In most of the cases where recovery of excess charges against a railway was 
allowed in an action at law, the railway’s common-law duty to carry for reason- 
able rates had been reénforced by a specific statutory obligation: Parker v. 
Gt. Western R. Co., 7 Manning & Granger, 253 (1844); Gt. Western R. Co. »v. 
Sutton, L. R., 4 Eng. & Ir. Ap. 226 (1869); McGregor v. Erie R. Co., 35 N. J. 
L. 89 (1871); Peters v. Scioto & Hocking Valley R. R. Co., 42 Ohio St. 275 
(1884). The right of recovery is explained as a quasi-contractual right to re- 
cover money extorted by the railway through taking an unfair advantage of 
the shipper’s necessities, and has been based upon Lord Mansfield’s language 
in Moses v. Macferlan, 2 Burr. 1005. See F. C. Woodward, The Law of Quasi- 
Contracts, § 220. 
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lation by law,” is to postpone the action of the executive 
branch of government to the last stage in the settlement of 
a private controversy between individuals. Under such a 
system the action of government is conditioned upon the ex- 
istence of a controversy between individuals in the first 
place. A has a legal right. He thinks B has violated that 
right. He brings an action against B in a law court, and if a 
violation is found to have occurred, judgment is given that A 
recover compensation. The function of the executive begins 
only at this point, and is simply to step in, in the person of the 
sheriff, and enforce the judgment against B.“ Government 
- is thus limited to the réle of arbitrating differences between 
individuals through the courts after the difference has arisen, 
and then enforcing the court’s award through the executive.” 
The only regulating force operating on individuals prior to 
action by them is their own knowledge, or presumed know- 
ledge, of the law applying to their contemplated act." Two 


11 In theory the sheriff does not even act to “enforce’’ the judgment of the 
court. The theory is more individualistic. The judgment is merely a declara- 
tion of the plaintiff’s right and an authority to the plaintiff to enforce it. The 
sheriff, in levying execution, acts as the plaintiff’s agent or representative in 
exercising this authority. Pound, Class Lectures on Equity, Harvard Law 
School (MS.). For the application of the analogy of master and servant to the 
relation see Welsh v. Cochran, 63 N. Y. 181; Clark v. Woodruff, 83 N. Y. 518. 

12 An extreme theory of pure regulation by law is advanced in Hume’s 
essay ‘Of the Origin of Government”: ‘‘Man .. . is engaged to establish 
political society in order to administer justice, without which there can be no 
peace among them, nor safety, nor mutual intercourse. We are therefore to 
look upon all the vast apparatus of our government as having ultimately no 
other object or purpose but the distribution of justice, or, in other words, the 
support of the Twelve Judges. Kings and parliaments, fleets and armies, offi- 
cers of the court and revenue, ambassadors, ministers and-privy councillors are 
all subordinate in their end to this part of administration,” Essays, Moral, Poli- 
tical and Literary (ed. Green and Grose), i, 113, 114. Cf. also Lord Brougham: 
“All we see about us, kings, lords, commons, the whole machinery of the 
state, all the apparatus of the system and its varied workings, end in simply 
bringing twelve good men into a box,”’ ‘““Speech on the Present State of the 
Law, Feb. 7, 1828,”’ Hansard, New Series, xviii, 181; Speeches (in two volumes, 
Phila., 1841), i, 519. 

13 “The essential feature of litigation is [that] the court is moved to action 
only by the claim of a definite person or group of persons in the same interest, a 
claim which cannot be satisfied without dealing with other claims also; nor does 
the court . . . profess to assist those who do not assert their rights,” Pollock, 
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defects in this system have been partially supplied in our law 
by the departures from it embodied in equity jurisdiction 
and in the criminal law. Equity makes it possible in certain 
cases for an individual to secure protection for his right before 
it has been actually violated. The criminal law recognizes 
that, in addition to the interests of individuals, there is a 
social interest which should be protected. But the preventive 
jurisdiction of equity is artificially restricted, and does not 
reach to criminal acts as such; the courts have generally held 
that it exists for the protection only of private, and not of 
public, rights.'* On the other hand, the need for regulation in 
the public interest is not limited to acts which can justly be 
treated as criminal. 

Of course, no system of pure “‘regulation by law” could 
exist, or has ever existed. Government has always acted on 
its own motion, and for other purposes than to enforce the 
judgments of a court. But in English-speaking countries 
such independent executive action has in modern times been 
mainly in the field of what may be called the more exclusively 


Essays in the Law, p. 276. Regulation by the adjudication of private contro- 
versies is the earliest form of state interference with private activities in the 
interest of social order. It was the entering wedge of a system of more forceful 
control by society over its members than could be exerted by the power of 
religion or mores. See Vinogradoff, Historical Jurisprudence, i, 310, 346 ff. 
“The fact that the procedure of justice originated as methods of supplying 
impartial umpires for conflicts waged between individuals has had serious 
consequences. It has had, indeed, the desirable consequence of quickening 
men to the perception of their rights and to their obligations as social mem- 
bers to maintain them intact. But it has also had the undesirable result of 
limiting the function of the public interest to the somewhat negative one of 
securing fair play between contentious individuals. The battle is not now 
fought out with fists or spears or oaths or ordeals; but it is largely a battle of 
wits and of technical resources between opposite parties and their lawyers, with 
the state acting the part of a benevolently neutral umpire.” Dewey and Tufts, 
Ethics, p. 404. This passage represents the dissatisfaction with a system of 
regulation by legal adjudication which is promoting the substitution of regu- 
lation by governmental action. 

14 Atty. Gen. v. Utica Ins. Co., 2 Johns. Ch. (N. Y.) 371. But equity will 
enjoin in the interest of individuals many acts which also happen to be criminal; 
and recently by statutes the injunction has been made an instrument for en- 
forcing certain parts of the criminal law. The outstanding instance is in the 
case of anti-trust legislation. See also E. 8. Mack, ‘‘ The Revival of Criminal 
Equity,” Harv. Law Rev., xvi, 389 ff. 
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political activities of government, —in making war and 
peace, raising armies and collecting taxes, — and not in the 
field of so-called police regulation. At least after the Indus- 
trial Revolution, regulation by ‘‘law”’ and not by “‘govern- 
ment”? became in England, and a fortiori in America, the 
settled order in the latter field;!* a field which includes such 
matters as sanitation, fire protection, accident prevention, 
and the regulation of common callings, the very matters 
which are of most intimate concern to the average citizen. 

The congested conditions of modern life make efficient 
police regulation a thing of foremost consequence if the 
threads of human intercourse are to be saved from costly 
tangles, and if room is to be kept clear for healthy individual 
and social growth. An illustration of the inadequacy of regu- 
lation by law alone is afforded by the relatively simple matter 
of traffic on city streets. So long as towns remained small, 
collisions were well enough prevented by the reasonable care 
which drivers were induced to take by the knowledge that if 
they drove carelessly they would be subject to an action for 
damages by the injured party. Regulation by law was suffi- 
cient. But such a preventive no longer works. Something 
more is needed than mere absence of negligence. A police 
officer is accordingly stationed in the street to prevent acci- 
dents by orders given to drivers in advance. The officer, 
having a complete view of the traffic situation as a whole, and 
able to control each part of it with reference to the others, 
is in a better position to avert collisions than is any indi- 
vidual driver, however careful, with his imperfect knowledge 
of what is around the corner and his lack of means to control 
the conduct of other drivers. 

15 In the Middle Ages, and indeed down to the Industrial Revolution, there 
were, of course, many instances of direct governmental control and regulation 
of such matters as wages and prices. See Freund, Police Power, §§ 374, 375. 
In some instances this regulation was statutory, but in others it was admin- 
istrative. An example of administrative regulation is the statute of William 
and Mary which provided that justices of the peace should annually fix the 
rates to be charged by common carriers in their parishes. (3 William & Mary, 
c. 12, sec. 23; 6 Statutes of the Realm, 319.) And see Beard, The Office of Jus- 


tice of the Peace in England (Columbia University Studies in History, Economics 
and Public Law, vol. xx), pp. 58-70, passim. 
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The distinctive feature of the system of regulation repre- 
sented by the traffic policeman, as contrasted with a system 
of pure regulation by law, is that under the former the execu- 
tive arm of government interferes with individuals of its own 
motion, prior to and apart from the existence of any contro- 
versy between them. And further, under a thoroughgoing 
system of regulation by government, the executive carries 
through its action upon the individual from first to last with- 
out the intervention of a law court. This is not true of the 
traffic officer. If his orders are disobeyed, all he can do is 
to bring the offender into court to be tried, and punished 
if found guilty. But a health officer can proceed at once 
to the destruction of unwholesome provisions '* or diseased 
animals,” a building inspector can condemn a dangerous 
structure,'® and in some jurisdictions the award of an indus- 
trial-accident board is entitled to have judgment entered on 
it, as a matter of course, in a court of record.’ In these cases 
the rights of individuals are not merely investigated, but 
determined and concluded, without the intervention of a law 
court. This represents the pure form of administrative ad- 
judication toward which regulation by government is tend- 
ing, through an intermediate stage in which the executive 
officer or body is required to resort to a law court to compel 
obedience to its orders. Many public-utility commissions 
occupy, or have occupied, this intermediate position.” Here 
the tendency toward pure executive regulation takes the 
form of an effort to require the courts to treat the order or 
decision of the executive body as final and enforce it without 
looking behind it to the merits. Should this effort succeed, 
the action of the courts would become in such cases merely 
an automatic stage in the executive process, and they would 
be reduced to formally registering, and directing the enforce- 
ment of, executive decrees. 

16 Fath v. Koeppel, 72 Wis. 289. 

17 Miller v. Horton, 152 Mass. 540. 

18 Klinger v. Bickel, 117 Pa. St. 326. 

19 Act No. 10, Public Acts of Michigan, 1912. 


20 #.g., see the W. Va. Public Utilities Act, Public Acts of 1913, ch. 9, 
secs. 5 and 23. But cf. sec. 27 thereof, added by Acts of 1915, ch. 8. 
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The impelling need for regulation by direct governmental 
action springs in great measure from the fact that in so many 
cases it has come to be beyond the knowledge and power 
of the private individual, however careful, to avoid injuring 
others. To allow the injury to occur, and then adjust the 
damage through the medium of a law-suit to determine the 
resulting controversy, is a clumsy and wasteful way of repair- 
ing what admits of prevention.*! And if prevention is to be 
effective, it cannot be left to depend on the act of an inter- 
ested individual in making application to a court for relief 
against expected injury, for the threefold reason that in all 
likelihood no such application will ever be made,” that the 
preventive relief which a court can give is artificially limited, 
and, finally, because of the delay incidental to the procedure 


21 “Tt is obvious that the law of nuisance is inadequate as a substitute for 
modern police regulation; it takes cognizance of practices only when danger 
passes into actual mischief.’ Freund, Standards of American Legislation, p. 67. 

22 The Cullom Committee of 1885 considered the question whether an ad- 
ministrative commission was essential to effective railway regulation, or 
whether it would be sufficient to pass a statute defining the duties of the car- 
riers more narrowly, and leaving action under the statute to be taken by ag- 
grieved individuals in the courts. During the examination of Mr. Simon Sterne 
the following colloquy occurred: 

Tue CHarrman: “ Now suppose we pass a law .. . for the control of rail- 
roads without any commission at all — what would be the result of that?” 

Mr. Srerne: “That would be a bull against the moon. ... The ordinary 
courts are open theoretically, but they are closed practically, to the individual 
man who has a grievance, and there are two reasons for that. The first is the 
expense, and the second, which is a still stronger impediment, is the fact that 
the individual trader does not want to incur the enmity of an instrumentality 
which he is compelled to use from day to day. I live, say, at Batavia. I am 
compelled to use the New York Central Railway Company for the purpose of 
my transportation. I have a grievance. They have done me, in a freight bill, 
out of $2.50, or even $25, if you please. I lay the matter before them and they 
do not choose to redress it. I can go to court, but two reasons restrain me: first 
the expense, and, in the next place. ... I am compelled to deal with the road 
every day, and I must keep on good terms with its officers, as they have power 
to punish me in controlling the delivery of my freight. The local freight agent 
will be just to me in relation to freight charges, because the company are afraid 
of me in that respect; but they will deliver everybody’s freight ahead of mine. 
And so in many ways I am subjected to annoyances which a hundred times over 
outweigh the redress I get. For small grievances the courts are practically 
closed.” (Report of the Senate Select Committee on Interstate Commerce, 49th 
Congress, 1st Session, p. 63.) 
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of a body organized, as is a court, primarily to hear and de- 
termine controversies. Such, however, are the relations be- 
tween individuals to-day that, if one person fails to make 
timely insistence on his rights, the result may often be damag- 
ing to many others; as where an immediate neighbor fails to 
enforce the removal of a disease-breeding nuisance on abut- 
ting property. There must be some agency to initiate action 
on behalf of the public in such cases, based on wider informa- 
tion than private individuals generally have, and the action 
taken must be more summary in form than a proceeding at 
law. What is needed is not so much an adjudication of dis- 
puted rights as a seasonable order telling someone what to 
do in time to avoid committing an injury.” 

The traditional law, within the larger frame of rights and 
obligations which it marks out, has left to individuals a cer- 
tain area of private discretion, and it is into this area that it is 
coming to be necessary to introduce order at an ever increas- 
ing number of points by the issue of commands to govern its 
exercise. Such commands cannot advantageously take the 
form of legal rules, definitely and rigidly prescribed in advance 
by the legislature to govern all cases of a like kind, and then 
left to be learned and followed at their peril by the individuals 
affected. It would be inefficient government of traffic at a 
crossing to allot by statute fixed alternating periods for the 


23 “Tt should be noticed that administrative commissions only in a limited 
sense pass upon property rights. They do not decide that certain property 
belongs to A or to B. They do say that certain property that belongs to A can 
be used by him only in a certain way. They tell public-service corporations 
how they must run their trains, or what rates they may charge in the sale of 
their gas or electricity, or whether they may establish new rates or not. They 
tell those who manufacture drugs or food products that they can sell them only 
if they do not contain certain ingredients. The right to hold a certain office 
may or may not be regarded as a property right; but even in those states where 
it is regarded as one, nevertheless all that a civil service commission does is to 
see to it that the man who holds his office complies with the rules. In other 
words, a commission merely passes upon the method that a man must adopt 
in using what belongs to him,” H. J. Friedman in Harv. Law Rev., xxv, 711. 
But if, as is well settled, the right to use property is itself property (Railroad 
Commission Cases, 116 U. S. 307; Chicago, Milwaukee & St. Paul R. Co. v. 
Minnesota, 134 U. 8. 418), a determination affecting the use of property is a 
determination affecting property. 
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movement of traffic on each of the cross streets, and then, 
without supplying a signal, undertake to punish criminally 
individuals who happen to be found crossing at the wrong 
time. For the discretion of carriers as to what is a reasonable 
rate, it is not generally helpful to substitute a flat statutory 
rate of so much per ton-mile. What is wanted is not a rigid 
rule at all, but the intelligent and flexible discretion of a re- 
sponsible directing mind. In short, when discretion is taken 
from the individuals who act, it must still remain as dis- 
cretion, but as discretion concentrated in the judgment of a 
directing official or officials who give orders, and are in a 
position to weigh items of current public advantage in a 
manner that a law court, sitting to decide the private rights 
of individuals, cannot generally do. These considerations 
apply also to the regulation of banks, insurance companies, 
and carriers, where control by administrative regulation has 
been found to work more successfully than strict statutory 
mandate or prohibition. 

The particular advantages which a system of regulation by 
government thus has over one of regulation by law differ in 
the different fields of regulation, but the differences are in 
the matter of emphasis; the respective advantages fall, with 
greater or less incidence, under one or more of the following 
heads: 

(1) Regulation by government opens a way for action to 
be taken in the public interest to prevent future harm where 
there would be no assurance that any action would be taken 
if the initiative were left wholly to interested individuals. 

(2) It provides for action that will be prompt and pre- 
ventive, rather than merely remedial, and will be based on 
technical knowledge which would not be available if it were 
taken through the ordinary courts of law. 

(3) It ensures that the action taken will have regard for 
the interests of the general public in a way not possible if it 
were only the outcome of a controversy between private 
parties to a law-suit. 

(4) It permits the rules for the prevention of socially 
hurtful conduct to be flexible rules, based on discretion, and 
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thus makes possible the introduction of order in fields not 
advantageously admitting the application of rules of a rigid 
and permanent character.”4 


II 


What may be called administrative adjudication enters 
necessarily as a central element into this system of govern- 
mental regulation through officials. The essence of the sys- 
tem is to expand the functioning area of executive officers 
backward over the fields which, under a system of regulation 
by law, are occupied by the law-making body and the courts. 
Thus the administrative official who is to give orders to avert 
harmful conduct may find it desirable, before dealing with 
specific cases, to fix upon rules to govern the exercise of his 
discretion, and then proceed to apply these rules to fit the 
facts of each special case. These two steps may be taken 
separately or they may be combined. Either an adminis- 
trative regulation 7° may be framed beforehand and applied in 


2 “The two rival agencies in government are law and administration. Ad- 
ministration achieves public security by preventive measures. It selects a 
hierarchy of officials to each of whom definite work is assigned, and it is gov- 
erned by ends rather than rules. It is personal. Hence it is often arbitrary, and 
is subject to the abuses incident to personal as contrasted with impersonal or 
law-regulated action. But well exercised it is extremely efficient; always more 
efficient than the rival agency can be. Law, on the other hand, operates by 
redress or punishment rather than by prevention. It formulates general rules 
of action and visits infractions of these rules with penalties. It does not super- 
vise action. It leaves individuals free to act, but imposes pains on those who 
do not act in accordance with the rules prescribed. It is impersonal, and safe- 
guards against ignorance, caprice, or corruption of magistrates. But it is not 
quick enough, or automatic enough, to meet the requirements of a complex 
social organization.”” Dean Pound in Proc. Amer. Pol. Sci. Assoc. (1907), iv, 
232, 233. 

28 The subject of administrative regulations lies outside the scope of this 
book. The formulation of such regulations, which lay down general rules and 
leave them to be applied in a later proceeding to the facts of particular cases, 
although said to be “‘judicial”’ in Foster v. Farrar, 8 Allen (Mass.), 325 (1864), 
is not an instance of administrative adjudication as the term is here used. It 
is rather what one would expect to be called a ‘‘quasi-legislative”’ function (Wy- 
man, Administrative Law, § 96), although the courts have avoided this term, 
probably because of the constitutional rule against ‘“‘delegation” of “‘legisla- 
tive” powers (Cooley, Constitutional Limitations, 7th ed., pp. 163 ff.). See N.G. 
Dubach, “Quasi-Legislative Powers of State Boards of Health,” in Amer, Pol. 
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a separate proceeding to each case as it arises; or the execu- 
tive may, in one and the same proceeding, make and apply a 
rule, or, what is substantially the same process, apply a 
“standard,” to the case before it.” In either instance, how- 
ever, the second of the two steps is, for all practical purposes, 
adjudication. The health commissioner who in the exercise of 
his authority orders the destruction of a man’s property is in 
effect adjudicating that man’s property rights in as full a 
sense as a court when it orders the abatement of a nuisance. 

The place of administrative adjudication in the process of 
police regulation by government tends, however, to be ob- 
scured by a number of causes.”’ First of all, the language and 


Sci. Rev., x, 80 ff.; J. A. Fairlie, ‘Administrative Legislation,” in Michigan Law 
Rev., xviii, 1 ff. (1920). See the distinction taken in Salem v. Eastern Railroad 
Co., 98 Mass. 431 (1868), between the action of a local board of health in making 
general regulations respecting articles capable of conveying infection, and the 
board’s authority to examine into any specific case of nuisance and order its 
removal. The present study is confined to the exercise of the latter sort of 
functions by administrative agencies. For a discussion of administrative regu- 
lations and review of them by the courts, see T. R. Powell in Pol. Sci. Quar- 
terly, xxvii, 215, at p. 225, and xxviii, 34, at p. 36, and in Harv. Law Rev., xxiv, 
268 ff. 

26 Where a standard, such as reasonableness, wholesomeness, or professional 
fitness is prescribed by law and its application entrusted to an administrative 
body, it is in many cases not possible for the administrative body to translate 
the standard into greater definiteness in the form of regulations before applying 
it judicially to concrete cases. In such a situation the administrative agency is 
doing substantially what the courts do in negligence cases, for instance, where 
they apply directly the standard of “due care’ to the facts of the case before 
them. It is never supposed that the courts are exercising a delegated “legis- 
lative’”’ power because they must fill out the idea of due care with the details 
necessary to apply it to the facts of a particular case of negligence. Where this 
process, however, is entrusted to an administrative agency, it has been fre- 
quently urged by the parties affected that “legislative power” has been uncon- 
stitutionally delegated: Intermountain Rate Cases, 234 U. S. 476; Mutual 
Film Corporation v. Ohio Industrial Commission, 236 U.S. 230; First Na- 
tional Bank v. Fellows, 244 U.S. 416. The courts have not sustained this 
contention, but its influence is seen in such a decision as Burcher v. People, 
41 Colo. 495, happily exceptional, where it was held that to leave to the courts 
the decision whether a steam laundry was an industrial establishment falling 
within the legislative definition of industries subject to the eight-hour law for 
women, was an unconstitutional delegation of legislative power to the courts. 

*7 For a very thorough-going and ingenious attempt to differentiate be- 
tween “‘legislative,” ‘administrative’ and ‘judicial’? powers, see Green, 
“Separation of Governmental Powers,”’ Yale Law Journal, xxix, 371. In Eng- 
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analysis contained in many judicial decisions serve to obscure 
it. Our constitutional distinction between ‘‘legislative,”’ 
“executive” and ‘‘judicial’’ powers draws the courts fre-: 
quently into discussions in which the ‘‘legislative”’ or ‘‘exec- 
utive” aspect of an administrative act is generally empha- 
sized at the expense of the “‘judicial.” 2° Thus, for example, 
the act of a public-utilities commission in fixing a rate has 
been held to be ‘“‘legislative’”’ for constitutional purposes.” 


land, where there is no troublesome constitutional difficulty about the “separa- 
tion of powers,” there is a much greater readiness to admit that administrative 
agencies can act judicially. See F. H. C. Wiltshire, ‘The Appellate Jurisdiction 
of Central Government Departments,” in Journal of Public Administration, ii, 
370 fi. 

#8 Dean Pound in Col. Law Rev., xiv, 15 ff., gives an extended list of in- 
stances where powers formerly held ‘‘judicial’’ are no longer treated as being 
so when entrusted to administrative agencies. 

29 Interstate Commerce Commission v. Cincinnati, New Orleans & Texas 
Pacific R. Co., 167 U.S. 479; Prentis et al. v. Atlantic Coast Line Co., 211 
U.S. 210. One reason why our courts have held rate-fixing by a commission to 
be “legislative”? would seem to be because it is a function which legislative 
bodies have been in the habit of exercising. See the language of the Supreme 
Court in Louisville & Nashville R. Co. v. Garrett, 231 U. 8. 298, at p. 305: “It 
has been frequently pointed out that prescribing rates for the future is an act 
legislative and not judicial in kind, —it pertains, broadly speaking, to the 
legislative power. The legislative may act directly, or in the absence of consti- 
tutional restriction, it may commit the authority to fix rates to a subordinate- 
body.” See also Honolulu Rebate & Transit Co., 211 U.5..282, where the 
power to regulate carriers was said to be “‘legislative,’”’ ‘‘and may be exercised 
directly by the legislature. But the legislature may delegate to an adminis- 
trative body the execution in detail of the legislative power of regulation.” 
Yet, in spite of the well-settled principle that notice and hearing are not a pre- 
requisite of so-called “legislative” action (Bi-metallic Investment Co. v. State 
Board of Equalization, 239 U.S. 441), a statute will be held unconstitutional 
which entrusts the rate-fixing power to an administrative agency without re- 
quiring that the carriers affected shall be given notice and an opportunity to be 
heard, Chicago, Milwaukee & St. Paul R. Co. v. Minnesota, 134 U. 8. 418. 
In this case it was said that the determination of reasonable rates is a ‘‘judicial 
question”’; and in Interstate Commerce Commission v. Louisville & Nashville 
R. Co., 227 U.S. 88, it was said that an order of the Interstate Commerce Com- 
mission setting aside a rate as unreasonable is ‘‘ quasi-judicial” in character. In 
New York, rate-fixing orders of the Public Service Commission have been held 
to be ‘‘quasi-judicial” in such sense as to be subject to review by certiorari, 
People ex rel. Joline v. Willcox, 129 App. Div. (N. Y.) 267; 194 N. Y. 383. It 
has been pointed out that a serious difficulty about holding administrative rate- 
making orders to be “legislative” in character is that it to all intents and 
purposes renders nugatory the well-entrenched constitutional dogma that 
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From one aspect of juristic analysis, legislative it no doubt is 
—that is, from the aspect of its future operation and its appli- 
cability to a whole class of cases. But the writ of mandamus 
is future in its operation, and yet is not for that reason re- 
garded as legislative; and if we examine rate-fixing from the 
standpoint of the general applicability of the resulting rate 
to an indefinite number of future cases as a class, we observe 
the significant peculiarity that, while the rate applies indif- 
ferently, indeed, as against all future shippers, it applies only 
to the particular carrier or carriers who were parties to the 
hearing and other proceedings before the commission, and 
for whom, as the outcome of those proceedings, the rate is 
prescribed. From the standpoint of shippers, therefore, the 
rate may no doubt be regarded as legislation, but from the 
standpoint of the carriers it seems quite as truly adjudica- 
tion.*! Even with respect to the shippers, however, it may be 


‘legislative’? power cannot be delegated, E. A. Harriman in Proc. Amer. Pol. 
Sci. Ass’n (1909), vi, 33 ff. Richard Olney, starting from the doctrine that 
administrative rate-making is ‘‘legislative,’’ argued that it is therefore uncon- 
stitutional as involving a “delegation of legislative power”: ‘‘To make rates 
is to lay down the rule by which conduct shall be governed, and does not merely 
fix the time, or ascertain the circumstances in which such rule shall apply,” 
North Amer. Rev. (Oct., 1905), elxxxi, 481 ff. 

309 See Interstate Commerce Act, secs. 13 and 15. 

31 The point may be illustrated by two contrasted situations. A rate fixed 
by statute under the practice prevailing before the establishment of utility 
commissions was a flat rate of so much per mile or so much per ton, applying 
to all carriers throughout the jurisdiction. Such a statute was the Iowa act of 
1874, summarized in Report of the Senate Select Committee on Interstate Com- 
merce (Cullom Committee), 49th Congress, Ist Session, p. 99; see Chicago, 
Burlington & Quincy R. Co. v. Iowa, 94 U. 8. 155. This is, after all, legislation 
in a different sense from a rate prescribed by a commission after a hearing for a 
particular carrier and a given commodity over a given portion of its line. Such 
a determination would seem to be legislative only in the sense of the divorce and 
inheritance bills which mark the period of so-called legislative justice in our 
legal history, Calder v. Bull, 3 Dallas, 356; Corwin, Doctrine of Judicial Review, 
p. 69. The doctrine of classification (Barbier v. Connolly, 113 U. S. 27; Hayes v. 
Missouri, 120 U. 8S. 68) may be invoked to show that there can be legislation 
applying to only a single legal person, Walker v. Potter, 18 Ohio St. 85, State v. 
Pugh, 43 Ohio St. 98, at p. 112; but there comes a point where the doctrine of 
classification cannot conceal the presence of a judicial element in the regulation 
promulgated, State ex rel. Kinseley v. Jones, 66 Ohio St. 453. The administra- 
tive act of rate-making may be further contrasted with the action of a board of 


GOVERNMENT VERSUS LAW 19 


likened to the procedure whereby an injunction is obtained 
against a group of persons designated by a class-description 
and not named personally in the bill. If the latter procedure 
is Judicial, there is certainly an element of adjudication in 
administrative rate-fixing; and that is all I wish to insist on 
here.* There is no intention to deny that rate-fixing involves 
as one of its elements the exercise of a function which may as 
well as not be called ‘“‘legislative.’”’ The whole discussion 
should go to demonstrate the futility of trying to classify a 
particular exercise of administrative power as either wholly 


tax equalization in raising the rate of assessment throughout a given area, such 
action having likewise been held to be legislative, Bi-metallic Investment Co. 
v. State Board of Equalization, 239 U.S. 441. In the latter case the only parties 
affected are the tax-payers within the designated area, and they are affected as 
members of a class and not as individuals. They stand in the same position as 
the shippers in the rate case, but there is no opposite party, no single individual, 
corresponding to the carrier, whose rights are determined by the assessment 
adopted. The state, as the party to receive the taxes assessed, may seem to 
stand in some such position; but the position of the state in its public political 
capacity before its own tribunals cannot be compared to that of a private party 
to a record; and it has accordingly been decided that such action by an equali- 
zation board, unlike the act of a public service commission in fixing a rate, may 
be taken without any hearing. As to the judicial nature of rate-fixing, see E. V. 
Abbot, Justice and the Modern Law, pp. 101 ff. 

32 See the reasoning in People ex rel. Joline v. Willcox, 194 N. Y. 383, dis- 
cussing the Prentis case and holding the acts of a utility commission “judicial.” 
The court denied that the acts of the commission were “non-judicial” because 
prescribing a rule of conduct for the future, and pointed out that a judicial 
decision often determines in advance what future action will be a discharge of 
existing liabilities or obligations — e. g., a decree of specific performance oper- 
ates in futuro. See also Laurence Curtis 2d, in Harv. Law Rev., xxxiv, 862 ff. 
Of course I do not mean to deny that an ‘‘administrative” adjudication, like 
rate-fixing, differs in important respects from a “judicial” adjudication; and 
notably in the fact that the decision is determined largely on the basis of direct 
considerations of governmental policy rather than by an impartial delimitation 
of the rights of the parties; see below, p. 23. But this does not make it “legis- 
lative’’; or if it does so in the case of rate-fixing orders, it should have the like 
effect in the case of all other “administrative” adjudications, e. g., in the case 
of orders of health boards, for here too the decisions are grounded on policy; 
but such orders, however they are classified, are practically never called ‘‘legis- 
lative.”’ I know of no case which in this respect follows Commonwealth v. Sis- 
son, 189 Mass. 247, criticized below. On the other hand, considerations of 
policy hardly enter into decisions of industrial accident boards, yet these, too, 
the courts are reluctant to pronounce ‘‘judicial,’”” Mackin v. Detroit Timkin 
Axle Co., 187 Mich. 8. 
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legislative or wholly judicial.** The tendency of the admin- 
istrative procedure is to foreshorten both functions into a 
continuous governmental act. 

A plainer instance of administrative adjudication occurs 
where an administrative agency at one and the same time 
makes a rule and applies it to a concrete situation. Such a 
case was Commonwealth »v. Sisson.** A sawmill was dis- 
charging sawdust into a fresh-water pond. The state board of 
fish and game commissioners concluded that the sawdust was 
harmful to the fish in the pond and ordered the mill to make 
another disposition of it. The order having been made with- 
out giving the mill-owners an opportunity to be heard, it 
became important to determine whether it was legislative or 
judicial in character. The court, probably to save the valid- 
ity of the order, held it to be legislative because applying to 
the future.** If such an order is legislative, it is hard to see 
why an ordinary injunction is not. The essential difference 
between legislation and adjudication is not that one looks to 
the future and the other to the past — there is nothing in- 
herent in the judicial process which requires that it should 
look wholly backward. Nor may the term adjudication prop- 
erly be limited to cases of controversy between private indi- 
viduals with an agency of government intervening as arbi- 

% All adjudication involves in some degree the exercise of legislative and 
administrative functions ‘also. See Pound, Jntroduction to the Philosophy of 
Law, pp. 105 ff. 

34 189 Mass. 247 (1905). For a criticism of the case and a review of previous 
decisions in the same jurisdiction, see E. N. Parker in Harv. Law Rev., xx, 116 ff. 

86 Judge Loring, writing the opinion for the court, also argues that where a 
statute empowers an administrative agency to apply and enforce the statute 
in particular cases, the action of the administrative body amounts to no more 
than completing the details of the statute and hence is legislative in character. 
If this is so, it is hard to see why a law court in every ordinary case when it ap- 
plies a statute to a concrete case is not acting “legislatively.’’ This is substan- 
tially the doctrine of Burcher v. People, 41 Colo. 495, cited above in note 26. 
Furthermore, if action taken by a legislative body to apply rules to particular 
cases remains properly legislative action, there would seem to be no ground 
for objection to divorce and inheritance bills, or to the performance of other 
apparently judicial functions by legislatures. For strained attempts to reconcile 
the passing of such “‘legislation”’ with the doctrine of the “separation of pow- 


ers” see the cases reviewed in Cooley, Constitutional Limitations, 7th ed., pp. 
140-157. 
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trator — such a definition would deprive every criminal trial 
of judicial character. What distinguishes legislation from 
adjudication is that the former affects the rights of individ- 
uals in the abstract and must be applied in a further pro- 
ceeding before the legal position of any particular individual 
will be definitely touched by it; while adjudication operates 
concretely upon individuals in their individual capacity.* 
On such an analysis, the order of the fish and game commis- 
sioners which was at issue in Commonwealth v. Sisson would 
seem to be an instance of adjudication in quite the same 
sense as an order of a board of medical examiners granting or 
refusing to an applicant a license to practise medicine. What 
we have in both cases, as in a criminal trial, is the balancing 
of the rights of a particular individual against the rights of 
the public, with a resulting restriction on that particular in- 
dividual’s conduct. In a criminal trial the conduct under: 
investigation is past conduct; that is the only substantial 
difference. 

The clearest instance of administrative adjudication is 
where an administrative agency is entrusted with the task of 
hearing and determining controversies between parties. The 
most familiar illustration is that of the industrial-accident 
boards which are generally made the agency for determining 

36 See language of Field, J., dissenting, in Sinking Fund Cases, 99 U.S. 700, 
at p. 761: “The distinction between a judicial and a legislative act is well de- 
fined. The one determines what the law is, and what the rights of parties are, 
with reference to transactions already had; the other prescribes what the law 
shall be in future cases arising under it.”’ See also Bates v. Kimball, 2 Chip. 
(Vt.) 77; Merrill v. Sherburne, 1 N. H. 199, at p. 203; Cooley, Constitutional 
Limitations, 7th ed., pp. 131 ff. The test of ‘future operation” as the distin- 
guishing mark of “‘legislative’’ action no doubt goes back to Blackstone’s 
statement that ‘‘all laws should be made to commence in futuro, and be notified 
before their commencement ” (Commentaries, ed. Christian, i, 46); and to the 
doctrine that on the other hand it is the function of the judiciary jus dicere et 
non jus dare, ‘not to pronounce a new law, but to maintain and expound the 
old one,’’ Broom’s Legal Maxims, first Amer. ed. (Phila., 1845), p. 64. Con- 
fusion seems to have crept into most of the attempts of the courts to define 
legislative and judicial power from a failure to keep separate two different 
distinctions: (1) the distinction between present and future operation; and 
(2) the distinction between the announcement of a general rule without refer- 
ence to any particular case, and the application or elaboration of a rule to fit a 
specific case. 
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the claims of employees against employers under workmen’s 
compensation acts. Even this power has been held not to be 
‘‘judicial’’ where the order of the board could not be enforced 
until judgment had been entered on it in a court of record,” 
although the order was entitled to such entry of judgment as 
a matter of course.** The decision was necessary to save the 
constitutionality of the statute under a state constitution 
which forbade the combination of ‘‘judicial’’ and ‘“‘execu- 
tive’’ functions in the same body; but it serves as a warning 
against understanding the term “ adjudication,’ as here 
used, in the limited sense of a function which our courts have 
pronounced to be ‘‘judicial’’ for constitutional purposes.** 
We are concerned with issues broader than those of our 


37 Mackin v. Detroit Timkin Axle Co., 187 Mich. 8 (1915). The court said: 
““No action which is merely preparatory to an order or judgment to be ren- 
dered by some different body can properly be termed judicial” (p. 19). The 
Michigan court in this case was following a line of thought suggested earlier 
in Indiana Bridge Co. v. Louisville & Nashville R. Co., 37 Fed. 567 (1889), 
where it was held that the powers of the Interstate Commerce Commission were 
not “judicial” because the orders of the commission had to be enforced in a 
court action. But the cases are not on all fours, because of the provision of the 
Michigan law that the orders of the Industrial Board should be entitled to have 
judgment entered on them as a matter of course. In such a case, as Prof. 
Powell says, “the fact that the enforcement of the order must be entrusted to 
a marshal or sheriff rather than to an agent of the administration seems of 
slight importance” in determining whether or not the action of the adminis- 
tration is judicial (Pol. Sct. Quarterly, xxvii, 236). But in Sears-Roebuck & Co. 
v. Federal Trade Commission, 258 Fed. 307, at p. 312, the court said: ‘‘Though 
the action of the Commission [in making an order against a particular company] 
may be counted quasi-judicial on account of its form, with respect to power it 
is not judicial because a judicial determination is only that which is embodied 
in a judgment or decree of a court, and enforceable by execution or other writ 
of the court.”” The result almost seems to justify the statement of a political 
scientist: ‘‘Every act which proceeds from the legislature is classed as legis- 
lative; every act performed by the executive department is classed as execu- 
tive; and so on, regardless of its real nature,’ J. W. Garner, Introduction to 
Political Science, p. 423. Professor Garner should have added a qualifying 
clause: ‘‘except when the courts choose to hold otherwise.” 

%8 Act No. 10, Public Acts of Michigan, 1912. 

** Thus in speaking of an industrial accident board, the courts have said: 
“It is an administrative body or arm of the government, which in the course of 
its administration of the law is empowered to ascertain some questions of fact 
and apply existing law thereto, and in so doing acts quasi-judicially; but it is 
not thereby vested with judicial power in the constitutional sense,” Borgnis v. Falk, 
147 Wis. 327, at p. 358. (Italics mine.) 
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own constitutional law; and for this reason it is necessary 
to look below forms, as fixed by constitutional interpreta- 
tion, to the actual substance and meaning of the processes 
themselves. 

A second cause which operates to conceal the essentially 
judicial character of much administrative action is that ad- 
ministrative adjudication, unlike adjudication by a court, is 
not usually a separate and distinct process, — that is to say, 
it is not singled out by being the isolated function of an in- 
dependent agency existing and acting solely to perform it, — 
but is a mere moment, an integral part, in a larger process, 
which is nothing less than the carrying on of the business of 
government. The element of adjudication which is present 
is inevitably to some extent obscured by being performed 
primarily in aid of that business. In theory its purpose is to 
inform administrative officers what to do, rather than to de- 
termine the individual rights which will be affected by their 
resulting action or failure to act.*° The two things are in 


40 “What is the distinction between judicial officers and administrative 
officers? The former are in the main entrusted with the administration of 
justice, the latter are in the main entrusted with the administration of govern- 
ment. If we analyze the work done by officers engaged in the application or 
execution of the law, we find that a part of this work may be differentiated 
from the rest by the fact that it consists in the decision of controversies be- 
tween individuals, or between individuals and government officers, as to the 
applicability in the cases in question of a particular rule of law. The other 
branch of the work done by government officers may be distinguished by the 
fact that the action taken by such officers is not necessarily, or even often, the 
result of any controversy, and is not merely dependent on the solution of the 
question, What is the law? but is made also as a result of considerations of ex- 
pediency. Thus, in the first kind of work, all the officer has to do is to deter- 
mine what is the law applicable to the facts brought before him; in the second, 
he must determine, of course, what is the law, in order to determine whether 
he is competent to act; but furthermore he must decide whether, in case he is 
competent to act, it is wise for him to act. In the first case, for example, the 
officer is to determine whether under the law a given piece of property belongs 
to A or to B; in the second case, he is to determine, for example, whether, con- 
ceding he has the power, it is wise for him to grant A a license to sell liquor, or 
to lay out a highway over A’s property. In these last cases, it is true, the law 
may provide that before he grants A his license he must hear the objections 
which A’s neighbors may have to the granting of the license, or A’s objections 
and the objections of other interested persons to the laying out of the highway 
as proposed. But it is not a controversy as to the applicability of the law so 
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the nature of the case inseparable, but there is a difference of 
emphasis which is precisely the distinguishing factor between 
administrative adjudication and adjudication by a court. In 
the case of an adjudication by a court, the subsequent action 
of the sheriff in enforcing the judgment is indispensable, it is 
true, to the effectiveness of the procedure, but it is not the 
goal kept in view throughout the proceedings; the atten- 
tion of the tribunal is focused rather on the rights of the 
parties before it than on the governmental action which will 
follow its decision.*t Enforcement ensues incidentally and as 
a wholly separate element in the process. On the other hand, 
an administrative tribunal, while it is simultaneously an ad- 
judicating and enforcing agency, is primarily the latter; it 
adjudicates for the direct purpose of informing itself how 
best to perform its functions of enforcement. 

Every officer of government must be continually making 
investigations and determinations to enlighten him as to how 
to transact the ordinary business of his office. The policeman 
who is about to make an arrest must satisfy himself as to the 
identity and guilt of the person upon whom he intends to lay 
hands. The postmaster who is about to accept a parcel for 
the mail must determine its weight and the amount of postage 
due upon it. Determinations of this kind are usually of such 
minor consequence, and at the same time so necessary a part 
of administrative routine, that to give them the separate 
identity implied in the term ‘‘adjudication”’ would be mis- 
leading. But further along the scale stands the case where 
the Postmaster-General is called upon to determine whether 
a given publication is entitled to second or third class mailing 
privileges. At first glance the situation seems identical with 


much as to the expediency of the action which it is proposed to take.” Good- 
now, Principles of the Administrative Law of the United States, p. 9. 

“ In theory the judgment of the court has only an indirect connection with 
the action of the sheriff. The judgment is an authority to the plaintiff. The 
sheriff in levying execution acts as the plaintiff’s representative. The operation 
of equity procedure is different and discloses the essentially “administrative ” 
character of equity jurisdiction. Pound, Class Lectures on Equity, Harvard 
Law School (MS.). See also Langdell, Brief Survey of Equity Jurisdiction, Art. 
II, in Harv. Law Rev., i, at pp. 116, 117. 
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that of a local postmaster determining the amount of postage 
due on a letter; and we may therefore say that the Post- 
master-General makes his decision merely to enlighten him- 
self in transacting the routine duties of his office; but it is 
obvious that his decision will substantially affect individual 
property rights, and may even cause the success or ruin of a 
private business venture. Yet in such cases the courts often 
speak of the determination as a mere part of carrying on the 
business of an executive department.” So it has been said that 
the action of the Commissioner of the General Land Office in 
passing on the validity of land claims “‘necessarily involves 
the exercise of judgment and may properly be called a 
quasi-judicial proceeding; but it is none the less a proceeding 
taken in the discharge of an executive duty of the Commis- 
sioner. ... They are none the less executive duties because 
they require in their performance the examination of evidence 
and the exercise of judgment thereon.”’ ** 


III 


Just as certain things thus tend to obscure the fact that 
administrative adjudications are adjudications at all, so be- 
cause the administrative process belongs as a whole to the 
so-called ‘‘executive”’ branch of government, it-is not always 
clearly recognized that it permeates a number of essentially 
different governmental operations, in each of which it has a 
different significance and character. First of all, the executive 
department performs a group of tasks which have always be- 
longed to it, and are of a primarily “political” nature — for 
example, the making of treaties and war and peace, the com- 
mand of the army and navy, and the control of foreign rela- 


42 See Public Clearing House v. Coyne, 194 U.S. 497, language cited below 
at pp. 57, 58. The important bearing which an administrative determination of 
the Post-Office Department, e.g., a decision to issue a fraud order, may have on 
private rights is clearly pointed out in the dissenting opinion of Mr. Justice 
Holmes in Leach »v. Carlile, 258 U.S. 138. See below, p. 57, note 60. 

43 The passage quoted is from a ruling of Mr. Justice Lamar, while Secretary 
of the Interior, in 5 Land Decisions, 483; but the courts have often held the 
same language: see, e. g., Matthews, J., in ‘Osigias Leitensdorfer, 123 U.S. 189, 


at p. 211, cited below at p. 279. ga 
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tions. In order properly to perform these tasks, which go 
directly to the safety and existence of the state, determina- 
tions of law and fact have to be made which sometimes affect 
the rights of individuals; and these determinations must be 
made by the executive itself if it is to discharge its duties 
efficiently in a field where so much depends on promptness 
and undivided responsibility. Thus, for example, it is for the 
executive to determine whether the need exists to call out the 
militia; 44 whether a state of war exists; *° and whether or not 
a given individual is a diplomatic representative of a foreign 
power.*® Such determinations for the most part affect private 
rights only in the more or less exceptional instances where the 
latter lie athwart the larger lines of governmental policies; 
and to adjudications of this character there will not be much 
occasion for reference hereafter.*’ 


44 Martin v. Mott, 12 Wheat. 19; Hartranft’s Appeal, 85 Pa. St. 433. 

45 Prize Cases, 2 Black, 665. 

46 In re Baiz, 135 U.S. 403. 

47 Act or State.— This class of matters for exclusive executive determina- 
tion covers, and in the main coincides with, what is called “matter of state’’: 
see W. Harrison Moore, Act of State in English Law, London and New York, 
1906. The courts refuse to adjudicate such matters, or to look behind the de- 
terminations reached as to them by the executive, because of their essentially 
“political” nature. Other questions of this sort besides those mentioned in the 
text are whether territory belongs to one sovereign or another (Foster v. 
Neilson, 2 Peters, 253; Williams v. Suffolk Insurance Co., 13 Peters, 415; 
in re Cooper, 143 U.S. 474); whether given territory is or is not hostile (Black- 
burn v. Thompson, 3 Campbell, 61); whether a foreign government is duly 
recognized (United States v. Palmer, 3 Wheaton, 610). When in a case coming 
before a court the defendant establishes that the question at issue is properly a 
“matter of state,’’ the court will give judgment in his favor without going into 
the merits (Buron v. Denman, 2 Exchequer, 167; cf. Mitchell v. Clark, 110 
U.S. 633). Whether the courts will look behind the determination of the 
executive as to the existence of a state of war is a question on which there is 
some confusion. It would seem that they will not (Prize Cases, 2 Black, 665); 
but they will examine the question whether or not a state of actual war exists 
in a given territory at a given time (Ex parte Milligan, 4 Wall. 1; Ex parte 
Marais, [1902] A. C. 109; Moore, op. cit., p. 39). Immigration cases, or, at any 
rate, exclusion cases as distinguished from expulsion cases, seem prima facie to 
belong in this category of acts of state; see Musgrove v. Chung Teong Toy, 
[1891] A. C. 272, and Moore, op. cit., p. 95. Thus the United States Supreme 
Court in the Chinese Exclusion Cases (130 U. 8. 581) derived the power of Con- 
gress to pass the exclusion acts from its power to make war and take other de- 
fensive measures against encroachment from abroad; and in Tiaco v. Forbes, 
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These ‘‘political’’ tasks, forming as they do the traditional 
backbone of the activities of the executive branch of govern- 
ment, may be arbitrarily designated as ‘‘executive”’ to dis- 
tinguish them from the heavier weight of other tasks which 
have been laid on that department in recent years. These 
other functions may be called more aptly ‘‘administrative,” 
and may be treated as falling into two groups: (1) the public- 
service functions of government, and (2) its functions of 
police regulation. 

Governments have been more and more becoming agen- 
cies for the direct supply of public services to their constitu- 
ents.*S The oldest instance is the post-office. Other examples 
in the case of our Federal government are the Bureau of War 
Risk Insurance, the Shipping Board, and the Irrigation 
Service. Municipalities frequently engage in the supply of 
water and light to their inhabitants. Closely analogous to 
the administration of such business or quasi-business projects 
is the task of administering the distribution of a fund, as in 
the case of pensions, or of a domain, such as the public lands. 
In all these instances the government stands on one side of an 
essentially business relationship, and the individual, as 
customer or beneficiary, on the other. In this field, accord- 
ingly, it is not unfair to regard administrative adjudication 
as primarily a step in carrying on the business of govern- 
ment; it adjudicates what may be called for the sake of con- 


228 U.S. 549, the expulsion of aliens by the Governor-General of the Philip- 
pines without express Congressional authorization was upheld by the Supreme 
Court in part on the doctrine of ‘‘act of state.’’ For an out-and-out denial of 
the doctrine of ‘‘act of state’ except as against aliens, see Stephen, History of 
the Criminal Law, ii, 65. Revenue or tax cases have never been treated on the 
doctrine of ‘‘act of state,’’ but much the same freedom and finality of govern- 
mental action has been allowed. See the language of Miller, J., in Cheatham 
v. U.S. (1875), 92 U.S. 85: ‘The revenue measures of every sovereign govern- 
ment constitute a system which provides for its enforcement by officers com- 
missioned for that purpose. In this country this system provides safeguards of 
its own against mistake, injustice or oppression without resort to the courts.” 
See also language of the Court in Passavant v. United States, 148 U.S. 214, at 
p. 220. An excellent view of the extreme lengths to which the courts go in re- 
fusing to disturb the determinations of tax officials can be had from the review 
of New York tax cases in E. V. Abbot’s Justice and the Modern Law, pp. 205 ff. 
48 Duguit, Law and the Modern State, tr. Laski, passim. 
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venience the statutory ‘‘privileges” of individuals rather 
than their more fundamental ‘‘rights.”’ 

Finally comes the executive’s function of police, or law 
enforcement — that is, of compelling individuals to respect 
the interests of others and the claims of the social security.” 
This, unlike the class of matters just considered, is a very old 
function of the executive, but its character has been deeply 
affected by the recent developments. It is here that the sub- 
stitution of regulation by government for regulation by law 
has gone on, resulting in increased work of an altered kind 
for the executive. No longer does it have merely to step in 
through sheriff or marshal to enforce the ready-made judg- 


49 Freund, Police Power, § 3. Professor Freund’s classification differs from 
that here adopted in that he groups the functions of government into (1) 
those pertaining to the maintenance of the national existence; (2) those 
having to do with the maintenance of right and justice; and (3) those con- 
cerning the public welfare (op. cit., § 4). His first group thus corresponds 
exactly with what have been spoken of above as political or “executive” func- 
tions, including the exercise of the taxing power. On the other hand, he 
does not recognize as a separate group the functions pertaining to the supply 
of public services, but includes these in his third group (§ 8). In this third 
group he also includes the exercise of the police power as he defines the term. 
In the classification which I suggest, the police function would cover not 
only a part of Professor Freund’s third group, but also much that he includes 
in his second group, for the distinction that he draws between his second and 
third groups seems largely to follow the procedural line between matters left 
to be regulated between individuals by the courts and those where the state 
thrusts itself in, either by administrative regulation or criminal punishment, 
as an interested party. Procedurally such a line can be drawn, coinciding, ex- 
cept as to criminal action, with the distinction taken above between regulation 
by law alone and regulation by government. This seems to be the distinction 
Professor Freund has in mind when he says that ‘“‘no community confines its 
care of the public welfare solely to the enforcement of the principles of the 
common law” (§ 8). But functions which are in substance the same will in the 
course of time pass from one side to the other of the procedural line as the sub- 
stitution takes place which we are here studying. Every matter of private law 
may, and generally does, involve some issue of public policy. There is merely 
a difference of remoteness. In considering Professor Freund’s classification it 
must therefore be kept in mind that in many fields of regulation public welfare 
or policy first makes its appearance in common-law adjudications of differences 
between individuals. This policy in the course of time may come to be enforced 
directly by an administrative agency or by criminal proceedings. But it would 
seem that the function of government performed is in both instances the same, 
namely, “that of promoting the public welfare by restraining and regulating 
the use of liberty and property”’ (ibid., pref. p. iii). 
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ment of a law court, but it is armed with machinery for mak- 
ing and enforcing orders of its own, aimed more accurately 
at some of the same objects as the law administered in the 
courts. The fact that in this field, as elsewhere, administra- 
tive adjudication is only preparatory to a governmental act 
creates a specious resemblance, and often produces a mislead- 
ing confusion, between administrative adjudication in the 
exercise of the police power and in the field of administering 
the business of government. 

In both, government adjudicates in order to act; but it 
should not be overlooked that the purpose of the act ahead 
bears a decidedly different emphasis. In the one instance it 
is primarily the getting of a piece of business done; in the 
other it is the safeguarding of rights and interests. In the 
latter situation the element of adjudication is accordingly 
more vital than in the former. It may properly be objected 
that rights and interests ought to be no less attended to by 
government when it is getting its business done than when 
it is administering police regulation; and the case of the 
Postmaster-General determining the classification to accord 
to a given piece of printed matter enforces the criticism. At 
the same time it is clear that the administrative method of 
enforcement, when applied in the field of police regulation, 
has a strong tendency to cause considerations of policy to 
become controlling even in that field to almost the same de- 
gree that they control the conduct of the business or political 
functions of government. 

The widened area thus opened to the influence of consider- 
ations of policy and expediency is the critical issue involved 
in a substitution of police regulation by governmental action 
for regulation by law alone. To entrust an administrative 
agency with the determination of individual rights and inter- 
ests, as in connection with the rates to be charged by a public 
carrier or the freedom to practise a profession, cannot but 
make those rights more flexible, and more responsive to un- 
certain factors of discretion, than when they are left to be 
defined by the more rigid processes of a court applying sup- 
posedly permanent rules of law. Under the old system of 
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adjudication by courts of law alone, the process of adjudica- 
tion went on within a separate cell or compartment, as it 
were, tightly closed off from the sphere of governmental 
action. There was thus made possible a single-minded atten- 
tion to the individual rights of the parties immediately before 
the court, with only an accidental regard for the interests of 
the public at large, and with a disregard for the exigencies of 
social policy which has been congenial to the naive individu- 
alism embedded in the philosophy of our law.*® The introduc- 
tion of administrative justice, on the other hand, with the 
resulting opportunity for policy and discretion to affect the 
determination of individual rights, is one of the ways in which 
the newer philosophy of social solidarity has been making its 
influence felt. It marks a recognition of the fact that in the 
determination of the rights of individuals, as well as in the 
conduct of governmental enterprises, the interests of the com- 
munity as a whole ought to be consulted. But there is still a 
truth embodied in the older system which is not obsolete. 
While it must be admitted that the shifting complex of hu- 
man relations calls for an ever-changing course of conduct on 
the part of governments as well as of individuals, and for that 
intelligent manipulation of these changes which is what we 
mean by discretion or policy, it is equally true that the more 
intricate and mobile a field of human relationships is, the 
more it needs to be reduced to order if healthy individual and 
social growth is to have room to go on; and order demands 


50 For the extent to which consideration of social policy worked themselves 
into the system of the common law, see Freund, Standards of American Legisla- 
tion, ch. ii. “Most of the common law has developed in that atmosphere of 
indifferent neutrality which has enabled courts to be impartial, but also keeps 
them out of touch with vital needs. When interests are litigated in particular 
cases, they not only appear as scattered and isolated interests, but their social 
incidence is obscured by the adventitious personal factors which color every 
controversy. If policy means the conscious favoring of social above particular 
interests, the common law must be charged with having too little policy,” 
ibid., p. 48. An example of the characteristic refusal of the courts to look be- 
yond the particular litigants to the social issues of the controversy was ex- 
hibited on the trial of Michaels Stern & Co. v. The Amalgamated Clothing 
Workers of America, at Rochester, N. Y., in 1920. See The New Republic, May 
19, 1920, p. 372. 
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the maintenance of some fixed points of permanence and sta- 
bility. This is the enduring kernel embedded in our tradi- 
tional system of adjudication by courts applying a body of 
supposedly definite and permanent law, uninfluenced by 
changing considerations of political expediency. To use 
Bagehot’s expression, society needs a ‘‘ cake of custom” as 
well as the capacity to break through it; but, what Bagehot 
did not so much emphasize, it seems always to need both at 
the same time.*! Thus arises an apparent antinomy between 
administrative justice on the one hand and the ‘‘supremacy 
of law ”’ on the other. 


51 See Pound, Introduction to the Philosophy of Law, p. 19; also Interpreta- 
tions of Legal History, p. 1: ‘Law must be stable and yet it cannot stand still. 
Hence all thinking about law has struggled to reconcile the conflicting demands 
of the need of stability and the need of change.” 


CHAPTER II 


THE SUPREMACY OF LAW AND THE REVIEW OF 
ADMINISTRATIVE DETERMINATIONS 
BY THE COURTS 


Tue introduction of administrative justice has encountered in 
our constitutional doctrine of the ‘‘separation of powers” a 
barrier which has been evaded only by the invention of a new 
set of glaring legal fictions embodied in such words as “‘ quasi- 
legislative,” ‘‘ quasi-judicial,’ and the like.t To review the 
development of these fictions would supply an instructive 
commentary on an important branch of American constitu- 
tional law, but it would not shed helpful light on the more 
fundamental problems presented by the substitution of ad- 
ministrative justice for adjudication by courts of law. These 
problems reach below the special limitations of American 
constitutional law and turn up for inspection some of the 
deepest principles of the Anglo-American legal system. 


I 


In Anglo-American jurisprudence, government and law 
have always in a sense stood opposed to one another; the law 
has been rather something to give the citizen a check on the 
government than an instrument to give the government con- 
trol over the citizen.? There is a famous passage, which was 
long attributed to Bracton, to the effect that ‘‘the King has 
a superior, to wit, the law; and if he be without a bridle, a 
bridle ought to be put on him, namely, the law.” * This 
“rule of law,” as Dicey calls it, or ‘‘supremacy of law,’’ in 
Lieber’s phrase, has been uniformly treated as the central 
and most characteristic feature of our Anglo-American juris- 

‘1 Maitland said that “quasi is one of the few Latin words that English 
lawyers really love.” H. A. L. Fisher, F. W. Maitland, p. 161. 
* See Sir J. F. Stephen, History of the Criminal Law, ii, 65. 


* Bracton, fol. 34; see McIlwain, High Court of Parliament, p. 101; Mait- 
land, Bracton’s Note Book, i, 29-34. 
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tic habit; and nothing has been held more fundamental to 
the supremacy of law than the right of every citizen to bring 
the action of government officials to trial in the ordinary 
courts of the common law. That government officials, on the 
contrary, should themselves assume to perform the functions 
of a law court and determine the rights of individuals, as is 
the case under a system of administrative justice, has been 
traditionally felt to be inconsistent with the supremacy of 
law. It was the ground of attack on the Court of Star 
Chamber, and on equity jurisdiction in the days when the 
Chancellor was still mainly an administrative officer of the 
King.‘ Lieber mentions freedom from ‘‘ government by com- 
missions,” and from the jurisdiction of executive courts, as 
one of the elements of Anglo-American liberty.® 


4 G. M. Trevelyan, England under the Stuarts, p. 164; A. V. Dicey, Law of 
the Constitution, 8th ed., p. 375; A. Lawrence Lowell, The Government of Eng- 
land, ii, 474 ff. James I in deciding in favor of Lord Chancellor Ellesmere in 
his famous controversy with Coke based his decision on the significant ground 
that ‘‘it appertained only to his princely office to judge over all his judges... . 
as he in his princely wisdom should find to stand most with his honour,” 
Blackstone’s Commentaries, ed. Christian, iii, 55. 

5 Civil Liberty and Self-Government, 2d ed. (1859), p. 109. Cf. also the 
following from the “‘Essex Result” of 1778: ‘Should the executive and judicial 
powers be united, the subject would then have no permanent security of his 
person and property. The executive power would interpret the laws and bend 
them to his will; and, as he is the judge, he may leap over them by artful con- 
structions, and gratify, with impunity, the most rapacious passions. Perhaps 
no cause in any state has contributed more to promote internal convulsions, 
and to stain the scaffold with its best blood, than this unhappy union. And it 
is a union which the executive power in all states, hath attempted to form; if 
that could not be compassed, to make the judicial power dependent upon it.” 
Theophilus Parsons, Memoir of Theophilus Parsons (Boston, 1859), at p. 374. 
This is almost pure Montesquieu (Esprit des Lois, xi, 6); but it serves to show 
that what our ancestors had in mind in thcir hostility to ‘‘executive” courts 
was mainly the ever present fear that the great political officers of government, 
— i. e., the king and his ministers, or, under a republican form of government, 
the chief executive, — might come to control the machinery of justice, rather 
than any theoretical objection to the union of administrative and judicial 
functions in the hands of minor officials. As a matter of fact, at least the more 
southern colonies early borrowed the English system of local administration 
which embodied a wide combination of executive and judicial duties in the 
hands of justices of the peace and county courts. Thus in Maryland the county 
courts levied taxes (Acts of 1704, Archives of Maryland, xxvi, 292), fixed the 
boundaries of parishes (Acts of 1713, ibid., xxix, 338), and appointed road super- 
visors (Acts of 1704, ibid., xxvi, 250) and other administrative officials. In 
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What do we mean when we speak of the supremacy of 
law, and why do we so insist on it? What is the bearing on it 
of the widening area of administrative jurisdiction? And 
wherein is administrative jurisdiction opposed to it? 

The orthodox doctrine of the supremacy of law has been 
stated by Dicey as including two principles: ‘‘It means in the 
first place that no man can lawfully be made to suffer in body 
or goods except for a distinct breach of law established in the 
ordinary courts of the land.” ® It means in the second place 
“that no man is above the law, but that every man, what- 
ever his rank or condition, is subject to the ordinary law of 
the realm, and amenable to the jurisdiction of the ordinary 
tribunals. . . . With us, every official, from the Prime Min- 
ister down to a constable or collector of taxes, is under the 
same responsibility for every act done without legal justifica- 
tion as any other citizen.” ” 


Virginia they supervised the schools, levied taxes, voted expenditures, and 
appointed the sheriffs (Philip Alexander Bruce, Institutional History of Vir- 
ginia, i, 337; ii, 558). In New York they had similar duties (G. E. Howard, 
Introduction to Local Constitutional History, p. 363). Thomas Jefferson wrote in 
1816 of the Virginia county courts: ‘I acknowledge the value of this institu- 
tion; it is in truth our principal executive and judiciary,” letter to John Taylor, 
July 16, 1816 (Complete Works, ed. H. A. Washington, vii, 18). In Kentucky 
and Tennessee the county courts still combine judicial and administrative 
functions (Beard, American Government and Politics, ed. 1925, p. 770; Fairlie, 
Local Government in Counties, Towns, and Villages, p. 98). On the other hand, 
the kind of combination of judicial and executive functions to which our fathers 
objected is illustrated by the case of Magdalen College, State Trials, xii, 1-114. 
There James II sought to deprive the Fellows of their rights, and Dr. Hough, 
the President of the College, of his office, by the decree of an executive commis- 
sion, acting ostensibly in a judicial manner, but really in entire subserviency to 
the King’s arbitrary personal policy. This drew from Dr. Hough his famous 
protest: “I am possessed of a freehold according to the laws of England. . . 
and therefore I cannot submit to this sentence because I think I cannot be de- 
prived of my freehold but by course of law in Westminster Hall” (State T'rials, 
xii, 31). ‘I do protest against your proceedings as illegal, unjust, and null; and 
do appeal to our sovereign lord the King in his courts of justice’ (Smith’s 
Narrative, in ibid., xii, 62). The objection was not so much to a combination of 
“executive” and “judicial” functions, as to the subordination of the machinery 
of justice to the central political arm of the government, — i. e., the “execu- 
tive.” 

§ Law of the Constitution, 8th ed., p. 183. 

’ Ibid., p. 189. An interesting suggestion has been made as to the origin in 
the English legal system of this principle which is so peculiar to it and found 
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In short, every citizen is entitled, first, to have his rights 
adjudicated in a regular common-law court, and, secondly, 
to call into question in such a court the legality of any act 
done by an administrative official. 

The first of these principles is overridden by a procedure 
under which a man may have his property destroyed by a 
health officer, or a railroad be ordered to decrease its rates 
by a utilities commission, or an employer be compelled to 
pay compensation to an injured employee by an industrial- 
accident board. For these bodies are not ‘‘ordinary courts”’ 
in Dicey’s sense. ‘‘Judicial”’ as their functions clearly seem 
to be, they are not ‘‘courts’’ in the common-law meaning of 
the term. And they differ from common-law courts in pre- 
cisely the particulars which furnish the reasons for the com- 
mon law’s insistence that every individual shall be entitled 
to have his rights tried in a law court. The crucial qualities 
of a common-law court which are absent from the administra- 
tive tribunals are at least three, two of them being procedural 
and one substantive. Administrative tribunals are not bound 
by the procedural safeguards which mould the outcome of an 
action at law; more specifically, they are, in the first place, 
not bound by the common-law rules of evidence,’ and in the 
second place, parties to proceedings before them do not have 
the benefit of a jury trial. The substantive difference be- 
tween the administrative procedure and the procedure at 
law is that the administrative tribunals decide controversies 


nowhere else: ‘‘Since the courts [in England] were royal courts, since the law 
was royal law, since no justice was known but the King’s and its conduct 
lay wholly in the hands of his trained servants, there was no reason for the 
King to look with jealousy on the authority exercised by the law over any of 
his officers or servants. It may possibly be due to this fact that, in England 
alone of all countries in the world, the police, the civil servants, the soldiers, 
are tried in the same courts and by the same code as any private citizen.” 
Mrs. John Richard Green, Henry IJ, p. 124. 

® See Perry v. Industrial Accident Commission, 180 Cal. 497; Reck v. 
Whittlesberger, 181 Mich. 463; In re Feldman, Justice of the Peace, lxxi, 269; 
John H. Wigmore, ‘Administrative Boards and Commissions: Are the Jury 
Trial Rules of Evidence in Force for their Inquiries?”’ Jllinois Law Rev., xvii, 
262 ff.; F. A. Ross, “Rules of Evidence before Commissions,” Harv. Law Rev., 


xxxvi, 263 ff. 
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coming before them, not by fixed rules of law, but by the 
application of governmental discretion or policy.® 

It is this last point of difference that is of capital interest 
here. The competition between administrative and legal 
justice is in one of its aspects a phase of the age-old struggle 
between discretion and fixed rule, between vouos and émeixea, 
between equity and the strict law.’° But it has other aspects 
also. Administrative tribunals do not have that independence 
from government which is one of the traditionally prized 
guaranties of the justice administered by our common-law 
courts. Their adjudications, taking place as very part and 
parcel of the process of government, are exposed to the 
influence of all the political forces which act upon govern- 
ment.!! But the independence of the courts is closely associ- 
ated with the fact that their procedure centers on a contro- 
versy between individuals, which can be adjudicated more or 
less in a vacuum by the application of abstract rules. So that 
their valued independence is important among other reasons 
as but a further way of bringing about the subordination of 
policy to fixed and general rules. 


if 


In so far as administrative adjudication is coming in cer- 
tain fields to take the place of adjudication by law courts, the 


® In a sense the difference between administrative tribunals and law courts 
in the matter of admitting evidence, the one following the more or less rigid 
common-law rules, the other not, is an added illustration of the contrast be- 
tween rule and discretion. 

10 “The chief problem to which legal thinkers have addressed themselves 
has been how to reconcile the idea of a fixed body of law, affording no scope for 
individual wilfulness, with the idea of change and growth. . . . Put more con- 
cretely, the problem of compromise between the need of stability and the need 
of change becomes in one aspect a problem of adjustment between rule and dis- 
cretion, between administering justice according to settled rule, or at most by 
rigid deduction from narrowly fixed premises, and administration of justice 
according to the more or less trained intuition of experienced magistrates. In 
one way or another almost all of the vexed questions of the science of law 
prove to be phases of this same problem.” Pound, Interpretations of Legal 
History, p. 1. 

“ £.g., in connection with the granting or denial of mailing privileges: cf. 
United States ex rel. Milwaukee Social Democratic Pub. Co. v. Burleson, 255 
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supremacy of law as formulated in Dicey’s first proposition is 
overridden. But a possible way of escaping this result is left 
open by his second proposition. An administrative determi- 
nation is an act of a governmental officer or officers; and if it 
be true that all the acts of such officers are subject to be ques- 
tioned in the courts, it is then possible to have the issue of any 
questionable administrative adjudication raised and decided 
anew in a law court, with the special advantages and guaran- 
_ ties of the procedure at law. We here see the reason why the 
question of court review of administrative determinations 
has come to be of such central importance and has been the 
focus of so much discussion since the rise of the administra- 
tive procedure. For just in so far as administrative determi- 
nations are subject to court review, a means exists for main- 
taining the supremacy of law, though at one remove and as a 
sort of secondary line of defence. The special advantages of 
the administrative procedure may be substantially retained, 
while at the same time, in a given case, the result can be 
brought to the test of the procedure at law.!? Administrative 


U.S. 406 (the “‘ Milwaukee Leader” case), and dissenting opinions of Holmes 
and Brandeis, JJ. 

2 There seems to be a growing doubt in England as to the validity of Dicey’s 
sweeping generalization. Thus in a very recent book it is said: “‘ Professor Dicey 
has laid great emphasis on what he calls the ‘Rule of Law’ as distinguishing the 
liability of public servants in this country to answer for their acts in the same 
way and to the same extent as any private person who infringes the legal rights 
of another. ... How far is this true? Now it may be said at once that even at 
Common Law many public servants, using that term in its widest sense, enjoy 
a special immunity from the consequences of their acts which does not apply to 
private persons — immunities which are entirely ignored by Frofessor Dicey in 
the elaboration of his attractive thesis. The immunity of judges is an obvious 
case. Jt is no doubt a rule of law made in the public interest, but it none the less 
puts a large class of public servants, including even Justices of the Peace, who 
are many, in a special position. So, too, with officers of police whose protection 
at Common Law, when they act ‘wrongfully’ but in the execution of a warrant 
regular on the face of it, has been extended by statute. Customs and Excise 
officers also enjoy a considerable measure of statutory protection. ... These 
are all cases of that ‘protection given to servants of the State in the bona fide 
attempt to discharge public duties’ which Professor Dicey would regard as 
something invidious and peculiar to foreign countries.’ Professor J. H. Mor- 
gan, in Public Authorities and Legal Liability, by Gleeson E.. Robinson, London, 
1925, pp. xlix-li. 
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justice exists in defiance of the supremacy of law only in so 
far as administrative adjudications are final or conclusive, and 
not subject to correction by a law court. To some undefined 
extent, however, they are final, and there seems to be a tend- 
ency at work to make them increasingly so. The purpose of 
the following chapter will be to inspect this tendency as it is 
exhibited in the cases. 


CHAPTER III 


THE CONCLUSIVENESS OF ADMINISTRATIVE 
DETERMINATIONS ! 


I 


. FOLLOWING its usual process of growth by analogy, our law 
has begun with the fact that administrative tribunals are 
composed of public officers, and has applied to them the rules 
governing court control of the acts of such officers. Long 
before administrative boards and commissions grew up under 
the police power, a fairly complete judicial control was exer- 
cised over public officers in three ways: first, by civil suits or 
criminal prosecutions against such officers in their private 
capacity for alleged illegal acts committed in the discharge of 
their official duties; second, by the opportunity of the courts 
to pass on the validity of the acts of public officers where the 
latter were obliged to resort to the courts for aid in enforcing 
their orders; and, lastly, by the power of the courts to issue 
certain extraordinary writs to restrain or compel administra- 
tive action. ‘ 

An early example of the first method is the case of the 
Marshalsea.? This was an action in the King’s Bench against 
the Marshal of the King’s Household for falsely imprison- 
ing the plaintiff under a capias issued out of the Court of 
the Marshalsea of the Household in an action of assumpsit, 
neither of the parties to the latter action having been mem- 
bers of the Household. Whether or not the Court of the 
Marshalsea had jurisdiction of such an action was a dis- 
puted point of law. The King’s Bench held that the Court 
of the Marshalsea was without jurisdiction, and that there- 


1 It is not the purpose of this chapter to attempt to present a complete 
summary of what is one of the largest and most confused topics of the modern 
law. All that is intended is to open up by way of the cases some of the vexed 
issues which are treated in greater detail in subsequent chapters. 

2 10 Coke Rep., 68b. 
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fore, although the defendant had acted on the precept of his 
lawful superior, he was liable in damages for false imprison- 
ment. ‘‘When the court has jurisdiction of the cause and 
proceeds erroneously, there no action lies against the officer 
or minister who executes the precept of the court. But when 
the court has not jurisdiction of the cause, there the whole 
proceeding is coram non judice, and actions will lie against 
them without regard to the precept or process, for it is not of 
necessity to obey him who is not a judge of the cause.’”’ And 
in Simpson’s case, where a pursuivant was sent by the High 
Commission to arrest X, and X, in resisting arrest, killed the 
pursuivant, it was held to be no murder, for the High Com- 
mission had no jurisdiction to order the arrest.° 

An example of the second method of judicial control over 
public officers occurs in connection with the collection of 
taxes. Here it has been held that tax officials may not, in the 
absence of statutory authority, resort to summary methods 
of collection, but must proceed against the delinquent tax- 
payer by an action at law.‘ But the courts have generally, 
on grounds of policy, limited their control over tax officials 
by accepting as final, and refusing to review, the valuation of 
property made by assessors ‘‘in the proper exercise of their 
discretion,”’ and will give judgment against the officials only 
where the latter are shown to have “exceeded their author- 
ity,”’ or applied rules clearly contrary to law. 

Finally, judicial control over the acts of public officers has 
been exercised by means of the extraordinary writs of man- 
damus, certiorari, habeas corpus and injunction.’ The pur- 
pose of these writs is to protect individual rights where admin- 
istrative decisions may be directly enforced without the aid 
of the courts, or where, because of the nature of the admin- 
istrative action in question, a subsequent suit against the 


3 12 Coke Rep., 49. ‘ Bergen v. Clarkson, 1 Halsted (N. J. L.) 352. 

® Taylor v. Louisville, ete. R. R. Co., 88 Fed. 350; Spencer & Gardner v. 
People, 68 Ill. 510; and cases cited in Freund, Cases on Administrative Law, 
p. 579, note. 

* With the writs of quo warranto, used to try title to public offices, and of 
ee used to control the action of inferior courts, we are not here con- 
cerned. 
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officer would not afford an adequate remedy.’ Thus an injunc- 
tion will issue to prevent the taking of property by govern- 
ment officials under the power of eminent domain where no 
provision has been made for the assessment of compensation.® 
Mandamus has lain to a jailer, to compel the delivery to an 
executor of a body to be buried;? it has lain to a court of 
common pleas, to compel them to restore to office an attorney 
whom they had improperly disbarred;!° and to the Post- 
master-General of the United States to compel him to credit 
the petitioners with sums found due them under an award. 

In the exercise of their control of public officers, the courts 
have, however, set limits to their jurisdiction in a variety of 
ways, involving very nice distinctions. In the first place, the 
extent of court review is limited by the theory on which it is 
usually placed. This is, that the courts are mulcting public 
officers in damages, or refusing to aid them, or restraining 
them by injunction, because the action which they have 
taken, or propose to take, is not authorized by law. More 
narrowly, on this theory, what the courts are concerned with 
is only whether the officer is, or is not, acting ‘‘ within his juris- 
diction.”’ The theory is that every public officer has marked 
out for him by law a certain area of “‘jurisdiction.’”’ Within 
the boundaries of this area he can act freely according to his 
own discretion, and the courts will respect his action as final 
and not inquire into its rightfulness. But if he oversteps those 
bounds, then the courts will intervene. In this form, the law 
of court review of the acts of public officers becomes simply a 
branch of the law of ultra vires. The only question before the 
court is one of jurisdiction, and the court has no control over 
the officer’s exercise of discretion within that jurisdiction.” 

7 Goodnow, Principles of the Administrative Law of the United States, p. 419. 

8 Gardner v. Village of Newburgh, 2 Johns. Ch. 162, 2 Kent Com. (4th ed.) 
339, note f. 9 Queen v. Fox, 2 Q. B. 246. 

10 People v. Judges of Delaware, 1 Johns. Cases, 181. 

11 Kendall v. United States in re Stokes, 12 Peters, 524; see also Garfield v. 
Goldsby, 211 U.S. 249. 

12 For an exposition of this theory see Wyman’s Administrative Law, ch. 1. 
See also W. S. Holdsworth, in Journal of Society of Public Teachers of Law 
(1924), pp. 17 ff., and French v. Edwards, 13 Wallace, 506; Mygatt v. Wash- 
burn, 15 N. Y. 316. 
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The difficult point to determine is what particular issues go 
to jurisdiction, and what go to the exercise of discretion. It is 
sometimes said or assumed that public officers have no juris- 
diction to determine questions of law and that therefore, as to 
these, their action is not final, but is subject to court review. 
But not even this can be laid down safely as a general rule,” 
and nice distinctions have been taken. It was an old rule 
that, where suit was brought against an officer for action taken 
under the precept of a court, judgment would be given against 
the defendant only where the court was shown to have been 
without jurisdiction and not where there had been mere 
error in its exercise of jurisdiction, though it were error of 
law. Thus it was said that ‘‘if the Court of Common Pleas 
in a plea of debt awards a capias against a duke or earl, 
which by the law does not lie against them and that appears 
in the writ itself; and if the sheriff arrests them by force of 
the capias, although the writ be against law, notwithstand- 
ing, inasmuch as the Court has jurisdiction of the cause, the 
sheriff is excused.” 4 


13 The courts have often used language clearly stating that administrative 
officers may have a final power of interpreting the law; e.g., Mr. Justice 
Shepard in Seymour v. United States, 2 Ap. D. C. 240: “The executive de- 
partment is charged with perfectly independent duties which require the ascer- 
tainment of facts, involve the interpretation of laws, and in many respects call 
for the exercise of judgment and discretion; and this independence is so com- 
plete that no matter how gross an error may be committed in the exercise 
of these duties, the courts are nevertheless powerless to interfere.” Cf. also 
language of Mr. Justice Bradley in Dunlap v. Black, 128 U.S. 40: “The 
courts will not interfere by mandamus with the executive officers of the gov- 
ernment in the exercise of their ordinary official duties, even where those 
duties require an interpretation of law.” So in Riverside Oil Co. v. Hitchcock, 
190 U.S.316, at p. 364, the Court said: “ Whether the Secretary of the Interior 
decided rightly or wrongly is not the question. Having jurisdiction to decide 
at all, it was his duty to decide as he thought the law was.” It is to be noted 
that all these were cases of application for mandamus. This procedural fact no 
doubt led the courts into broader language than they would otherwise have 
used. See below, p. 63. The fact that the courts will not issue a writ of man- 
damus in a given situation hardly means that they would not review the 
executive action taken if the question could be got before them in some other 
way. 


‘* Case of the Marshalsea, 10 Coke Rep. 76; Countess of Rutland’s Case, 
6 Coke Rep. 54. 
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Again, the rules governing the issue of the extraordinary 
writs have, with the accretion of precedent, become ex- 
tremely rigid and technical. One writ must be used in one 
kind of case and another in another; and a writ which will 
issue for a given purpose in one state may not be available 
for the same purpose elsewhere. Thus in some states de- 
cisions of particular administrative authorities must be re- 
viewed by certiorari; !* in others, certiorari will lie only to 
Teview the action of a “‘judicial’’ body.'* The tendency has 


1S Certiorari is used for three different purposes: (1) to bring up for review 
the judgment of an inferior court where review is not a matter of right, but of 
discretion on the part of the upper court; (2) to review convictions in an in- 
ferior court of criminal jurisdiction (Rex v. Hale, Cowper, 728; Jackson ». 
People, 9 Mich., 111); (3) to review “quasi-judicial” determinations by ad- 
ministrative officials. We are concerned only with the third use of the writ. 
See Goodnow in Pol. Sci. Quart., vi, 493 ff. 

16 In some states it is held that certiorari will lie to review proceedings not 
‘*judicial’’ in nature: Treasurerv. Mulford, 26 N. J. L.49 (municipal ordinance); 
Christie v. Bayonne, 64 N. J. L. 191 (municipal ordinance); State v. Clark, 21 
N. D. 517 (resolution of city council); State v. Hughes County, 1 S. D. 292 
(regulation ‘made by county commissioners). But in most jurisdictions the 
courts say that the writ will issue only to review acts ‘partaking of a judicial 
nature.” This raises the whole question of what acts are judicial. This is the 
same question that is presented by the constitutional doctrine of the separa- 
tion of powers, but the decisions when the question is raised as to whether 
certiorari will lie do not square at all with those reached when the question 
is as to the separation of powers. Thus, for purposes of certiorari it has been 
held in state courts that the determinations of public service commissions are 
judicial (People ex rel. Joline v. Willcox, 194 N. Y, 383; People ex rel. Brook- 
lyn Heights R. R. Co. v. Public Service Commission, 157 App. Div. N. Y. 
698; Gulf and Ship Island R. R. Co. v. Adams, 85 Miss., 772), though the same 
kind of determinations are held ‘administrative’ or “legislative” for the 
purpose of the doctrine of separation of powers. See also Imperial Water Co. v. 
Imperial County, 162 Cal. 14, and cases cited in 11 Corpus Juris, art. “Certi- 
orari,’ 369. In New York the scope of certiorari is unusually broad: it has 
been allowed for the review of determinations of tax-officials, appointing offi- 
cers, and other administrative agencies (People exrel. Manhattan R. Co. v. 
Barker, 152 N. Y. 417; People ex rel. Cook v. Board of Police, 39 N. Y. 506). 
But it was said that certiorari would not lie to review the determination of a 
health board on a question of nuisance, People ex rel. Copcutt v. Board of 
Health, 140 N. Y. 1, at p. 10, because the board could act without a hearing. 
The scope of certiorari is especially limited in the procedure of the Federal 
Courts. It has been held (Degge v. Hitchcock, 229 U.S. 162) that certiorari 
will not lie to review the issuance of a fraud order by the Postmaster-General. 
The court said: “It is true that the Postmaster-General gave notice and a hear- 
ing to the persons specially to be affected by the order, and that in making his 
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been in effect to restrict each remedy arbitrarily to the par- 
ticular situations enumerated in prior decisions within the 
jurisdiction. 

II 


To the boards and commissions which have sprung up in 
recent years the courts have applied the same methods of 
control which had been worked out in the decisions dealing 
with the older types of public officers.” Thus in Miller v. 
Horton, where a horse was killed by order of a board of 
animal inspectors, the owner was allowed to recover damages 
in trespass on a finding by a jury that the animal was not in 
fact diseased and that hence the officers acted ‘without 
jurisdiction.” !8 So in Pearson v. Zehr, the court sustained a 
judgment against members of a board of live-stock commis- 
sioners for killing horses which the jury found did not have 
the glanders, saying that unless the fact of glanders existed, 
the killing was ‘‘in excess of jurisdiction”? and without au- 
thority of law.!® Fath v. Koeppel,?° an action against a meat 


ruling he may be said to have acted in a quasi-judicial capacity. But the statute 
was passed primarily for the benefit of the public at large, and the order was 
for them and their protection. That fact gave an administrative quality to the 
hearing and to the order, and was sufficient to prevent it from being subject to 
review by writ of certiorari.’ Is not the sentence of a law-court in a criminal 
trial “‘ primarily for the benefit of the public at large,” and does that render the 
action of the court “administrative”’ ? 

17 Certain kinds of administrative determinations may also be opened up 
for review by collateral attack. Thus, where the United States Land Office has 
patented land to one claimant, a usual method of seeking court review is for 
the other claimant to bring an action in ejectment or a proceeding to quiet 
title, and when the patentee sets up his title by patent, to attack its validity. 
Johnson v. Towsley, 13 Wall. 72. Review by such collateral attack is, however, 
exceptional. As a general rule, it is held that a so-called ‘ quasi-judicial” ad- 
ministrative determination is, like a judgment, not subject to collateral attack: 
Kennedy v. Gibson, 8 Wall. 488 (order of controller of currency); Providence 
Rubber Co. v. Goodyear, 9 Wall. 788 (patent for invention); Casey v. Galli, 
94 U.S. 673 (order of controller of currency); United States v. McDowell, 21 
Fed. 563 (appraisement by customs appraiser). Of course review in the form 
of a damage suit against the official is properly ‘collateral’ attack and is for 


this reason occasionally disallowed. United States Trust Co. v. Mayor, 144 
N. Y. 488. 


18 152 Mass. 540. 19 138 Ill. 48. 
*0 72 Wis. 289 (1888). The same doctrine was applied in Ela v. Smith, 
5 Gray (Mass.), 121 (1855) to the act of the mayor of a city in calling out the 


ADMINISTRATIVE FINALITY 45 


inspector for the destruction of fish which the plaintiff claimed 
were not in fact unwholesome, was dismissed on an interest- 
ing ground. The court said that the meat inspector was 
performing a judicial function: ‘‘The officer exercising such 
a power is within the protection of the principle that a ju- 


militia. The court said, per Bigelow, J. (at p. 136): ““ Whenever the law vests 
in an officer a right of judgment and gives him a discretion to determine the 
facts on which such judgment is to be based, he necessarily exercises, within the 
limits of his jurisdiction, a judicial authority. So long as he was within the fair 
scope of this authority he is clothed with all the rights and immunities which 
appertain to judicial tribunals. . . . Of these none is better settled than the wise 
and salutary rule of law by which all magistrates and officers, even when exer- 
cising a special and limited jurisdiction, are exempted from liability for their 
judgments.”” So in Downer v. Lent (1856), 6 Cal. 94, an action against pilot 
commissioners for wrongfully revoking a license, the court said: ‘‘It is beyond 
controversy that the power of the board of pilot commissioners is quasi-judicial, 
and they are not civilly answerable. They are public officers to whom the law 
has entrusted certain duties the performance of which requires the exercise of 
judgment. They are unlike a ministerial officer, whose duties are well-defined, 
and who must fail to exercise them properly at his own peril. Whenever, from 
the necessity of the case, the law is obliged to trust to the sound judgment and 
discretion of an officer, public policy demands that he should be protected from 
any consequences of an erroneous judgment.” This tendency to hold that ad- 
ministrative determinations were judicial in character, and that the officers 
making them were protected by judicial immunity, at least when acting in 
good faith and from pure motives, is conspicuous in the cases from about 1770 
to about 1870. Thus Lord Mansfield said, ‘‘No justice of the peace ought to 
suffer for ignorance where the heart is right,’ King v. Cozens (1780), Douglas, 
426; and in a suit against tax-officials for selling the plaintiff’s property under 
a discrirninatory assessment, it was said by the New York Supreme Court: 
“Though they may err in point of law or in judgment, they should not be 
either civilly or criminally answerable, if their motives are pure. This is the 
rule applicable to public officers, bound to exercise their deliberative judgments 
in the discharge of their official duties, and is applicable to all inferior magis- 
trates and others called to the performance of functions in their nature and 
character judicial,’ Easton v. Calendar (1823), 1 Wendell, 90. These cases 
rest upon an emphasis of the old distinction between “‘ministerial”’ and ‘“ju- 
dicial”’ duties of officers (Blackstone, Commentaries, ed. Christian, i. 343, 348; 
Cooley on Torts, 2d ed., pp. 443-445), and represent a willingness to regard 
administrative decisions as “‘judicial.”’ It was settled in the time of Coke that 
a judge was immune from private suit for acts done in his judicial capacity, 
Floyd v. Barker, 12 Coke Rep., 23 at p. 25. “If an action be brought against a 
judge of record for an action done by him in his judicial capacity, he may plead 
that he did it as judge of record, and that will be a complete justification,” 
Lord Mansfield in Mostyn v. Fabrigas (1774), Cowper 161, at p. 172. Buta 
clear distinction was originally taken between tribunals of “general” and 
“Jimited” jurisdiction, —7. e. between law-courts on the one hand, and jus- 
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dicial officer is not responsible in an action for damages to 
any one for any judgment he may render, however errone- 
ously, negligently, ignorantly, corruptly, or maliciously he 
may act in rendering it, if the act was within his jurisdiction.” 
Such a ground of decision is hard to square with the doctrine 


tices of the peace and administrative tribunals on the other. Thus in Terry v. 
Huntingdon, Hardres, 480, an action of trover for goods levied by warrant of 
the commissioners of excise, the question was whether an action lay against the 
officers if they adjudged ‘low wines” to be ‘‘strong waters.’ Hale, Chief 
Baron, said: “The commissioners have only a stinted limited jurisdiction, and 
if they exceed it, that does not take away the jurisdiction of this court. Special 
jurisdictions are circumscribed (1) with respect to place, as a leet or corpora- 
tion; (2) with respect to persons; (3) with respect to the subject-matter of 
their jurisdiction; and the statute limits their jurisdiction in all these three 
respects, and therefore if they give judgment in a cause arising in another place, 
or betwixt private persons, or in other matters, all is void and coram non judice, 
as if they should adjudge rose water to be strong water.”’ This is the doctrine 
of Miller v. Horton and Warne v. Varley (1795), 6 Durnford & East, 443, hold- 
ing that where searchers were authorized to seize undried leather, they were 
liable in an action for seizing leather which was shown in the action to have 
been not in fact undried. This doctrine permits a reéxamination in the action 
at law of the administrative determination of facts held to be “jurisdictional.” 
Whether the court review for which room is thus made will be broad or narrow 
depends upon whether a broad or narrow view is taken as to what facts are 
“jurisdictional.’’ In Groenvelt v. Burwell, 1 Ld. Raymond, 454, where a col- 
lege of physicians had by their charter authority to punish for malpractice, and 
had found the plaintiff guilty thereof and punished him, it was held by Lord 
Holt that their jurisdiction extended not merely over physicians who were in 
fact unskilful, but over the question of the unskilful administration of 
physic, and the court therefore regarded their decision as to the plaintiff's 
skill as conclusive because within their jurisdiction. ‘‘A man convict by the 
defendants in pursuance of their judicial authority cannot traverse the fact of 
which he is convict,”’ ibid., at p. 467. The whole doctrine of review of findings on 
“Jurisdictional facts’’ was brushed aside in Seaman v. Patten (1805), 2 Caines 
(N. Y.) 312, nominally on a point of statutory construction, and it was held 
that where the defendant officer was authorized to remove beef in danger of 
spoiling, his jurisdiction extended to all beef which in his judgment he regarded 
as in danger of spoiling. In suits against licensing officials, the courts refused 
to examine whether there was any proper ground for the refusal of the license, 
saying that no right of the plaintiff had been violated since ‘the plaintiff has 
no right to have a license unless the justices think proper to grant it. The 
matter is wholly in the discretion of the justices,’’ Basset v. Godschall (1770), 
3 Wilson 121 at p. 124. These instances of narrowing the scope of review went 
hand in hand with the extension of the principle of judicial immunity from 
suit to a large number of administrative officers exercising quasi-judicial 
functions (Cooley on Torts, 2d ed., p. 479) with only the limitation that they 
must act in good faith (ibid., pp. 480-482). But with the extension of admin- 
istrative interference with individual property rights after the middle of the 
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of separation of powers, and the case has been subsequently 
overruled.*! 

The second opportunity for judicial review occurs where 
boards and commissions are required to seek the aid of the 
courts in enforcing their orders. Thus, under the original 
Interstate Commerce Act, orders of the Interstate Commerce 
Commission could be enforced only through proceedings 
brought by the Commission in a United States Circuit 
Court; ” and in such a proceeding the court had of course to 
pass on the validity of the order. The same opportunity for 
court review occurs where enforcement of an order takes the 
form of an action at law to recover a penalty.” 

Again, the extraordinary writs above enumerated lie to 
administrative boards and commissions, Thus, mandamus 
has lain to a board of dental examiners to compel them to 


nineteenth century, and with the greater theoretical importance attached at 
the same time to such rights, a change becomes noticeable in the current of the 
decisions. Thus in McCord v. High (1868), 24 Ia. 336, an action against a road 
supervisor for disposing of water in a manner injurious to the plaintiff’s land, 
the court said, per Dillon, C. J.: ‘That the road supervisor is exempt from lia- 
bility for certain mistakes of judgment, honestly made in the performance of 
his official duties, I have no question. If his acts be not strictly judicial, they 
are in certain cases (as, for example, the kind of bridge he will build, or the 
requisite capacity of a culvert) in the nature of judicial acts, and rest to some 
extent upon the same principle. . .. The principle which upon the whole I believe 
to be sound in this: that where a public officer, other than a judicial one, does 
an act invasive of the private rights of others, and there is otherwise no remedy 
for the injury, such officer is personally liable, without proof of malice and an 
intent to injure.”’ This doctrine was crystallized in Mechem on Public Officers, 
§ 642: “Inasmuch as the law quite universally protects private property .. . 
the judgment or discretion of the quasi-judicial officer, though exercised hon- 
estly and in good faith, does not protect him where by virtue of it, he under- 
takes to invade the private property rights of others, to whom no other redress 
is given than an action against the officer.’”’ The question remains open as to 
when the quasi-judicial act of an official constitutes an ‘‘invasion of the private 
property rights of others.” It is interesting to note that Mechem cites only two 
cases for his proposition, McCord v. High, supra, and Cubit v. O’ Dett, 51 Mich. 
347, where the opinion was written by Judge Cooley. 

21 Lowe v. Conroy, 120 Wis. 151 (1904). 

2 By the Hepburn Act of 1906 the Commission’s orders became effective 
automatically, subject only to be restrained by injunction. 

3 Village of Carthage v. Colligan, 216 N. Y. 217; Oceanic Steam Navigation 
Co. v. Stranahan, 214 U. S. 320; Wadley Southern R. Co. v. Georgia, 137 
Ga. 497. 
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grant a license improperly refused; ** and to the Interstate 
Commerce Commission to compel it to take jurisdiction 
of rate questions in Alaska.2* An injunction will lie to 
restrain enforcement of an order of a rate commission estab- 
lishing a rate so low as to be confiscatory; ” to restrain col- 
lection of a confiscatory tax; and to restrain the enforce- 
ment of a fraud order issued by the Post-Office Department 
on legally insufficient grounds.?® Habeas corpus will be 
granted to a person improperly detained by immigration 
officials.?® 

A fourth opening for judicial review is offered when stat- 
utes establishing administrative bodies expressly provide that 
an ‘‘appeal” from their orders may be taken to a court.*° 

Finally, a fifth way of getting such review is where the 
administrative body is allowed by statute to sue for the ex- 
pense of executing an order after its non-observance by the 
person to whom it is directed. In such a suit the latter may 
raise the question of the validity of the order.*! 


24 Dental Examiners v. People ex rel. Cooper, 123 Ill. 227. 

25 Interstate Commerce Commission v. United States ex rel. Humboldt 
Steamship Co., 224 U.S. 472. 

28 See Interstate Commerce Act, 38 U. S. Statutes at Large, p. 219. 

27 Johnson v. Wells Fargo Co., 239 U.S. 234. 

28 American School of Magnetic Healing v. McAnnulty, 187 U.S. 94. 

29 Chin Yow v. United States, 208 U. 8. 8; Gegiow v. Uhl, 239 U. S. 3; 
Kwock Jan Fat v. White, 253 U.S. 454. 

30 See, e. g., the West Virginia Public Utilities Law, Acts of West Virginia, 
1912, ch. 9, sec. 16. The doctrine of the separation of powers stands squarely in 
the way of the constitutionality of a statute permitting an appeal to a court 
from the decision of an agency of the executive branch of government, United 
States v. Ferriera (1851), 13 Howard, 40. A way around the difficulty has been 
found by providing in the statute that the appeal to the court shall be taken 
under such circumstances —e. g., with permission to introduce new evidence, 
etc., — that it can be held to be an original proceeding. This was the case in 
United States v. Ritchie (1854), 17 Howard, 525. The same reasoning was used 
to uphold the constitutionality of the West Virginia statute mentioned above: 
United Fuel Gas Co. v. Public Service Commission, 73 W. Va. 571; City of Blue- 
field v. Water Works, 81 W. Va. 201, at p. 204. But the federal courts have 
directly consented, without any such subterfuge, to hear appeals from the 
Board of General Customs Appraisers (United States v. Liis, 170 U. S. 628); 
and from the Commissioner of Patents (United States v. Duell, 172 U.S. 576). 
See, however, Keller v. Potomac Electric Power Co., 261 U.S. 428 (1923). 

31 Hutton v. City of Camden, 39 N. J. L. 122. 
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It is therefore clear that, apart from statutory restric- 
tions, full power resides in the courts to control the actions 
of the new boards and commissions, if they care to exercise 
it. But here, as with the older types of public officers. the 
courts have of their own motion narrowed the use of their 
power in subtle ways. If any question is raised as to the 
dangers inherent in administrative adjudication uncontrolled 
by judicial review, it is a question, not as to the power 
of the courts, but as to their policy in placing limits on their 
power. As Professor Powell has put it: ‘Judicial review of 
administrative action is always possible, if we mean that the 
courts may always inquire as to its validity. But the courts 
have themselves established as a rule of law that in many in- 
stances where the power of the administrative to act is law- 
fully vested, they will assume without examination of the 
evidence the correctness of the administrative determina- 
tion.”’ * And again: ‘‘The limitations upon the reviewing 
power of the courts are and must be, in the last analysis, 
self-imposed ones.’ * Our question is as to the bearing of 
this self-denying policy on the maintenance of the ‘“‘su-~ 
premacy of law.’ To what extent ought the courts to go in 
supervising and controlling the action of administrative 
tribunals? How far is it wise for them to limit_their control? 
First of all comes the question how far they tend to limit it 
in actual practice.* 

II 


Statutes sometimes expressly make the findings of par- 
ticular administrative bodies final as to ‘‘ questions of fact,” 
and not subject to judicial review; other statutes provide 
that such findings shall be taken to be prima facie correct.*® 


3 Pol. Sci. Quarterly, xxviii, 47. 

33 Amer. Pol. Sci. Rev., i, 592. 

4 Throughout the following sections I am indebted to articles by Professor 
T. R. Powell, in Amer. Pol. Sci. Rev., i, 583 ff., and Harv. Law Rev., xxiv, 
333 ff. and 441 ff. 

35 For typical provisions, see the summary of statutory provisions of various 
states in O. L. Pond, ‘‘ Methods of Judicial Review in Relation to the Effective- 
ness of Commission Control” in Annals of American Academy of Political and 
Social Science (May, 1914), liii, 54-65. 
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Apart from such enactments the cases show the widest di- 
vergency. It is quite generally and properly held that where 
a complainant has failed to use all his opportunities under 
the administrative procedure to question the rightfulness of 
the proposed administrative action, he will not be heard to 
question it in court; the time of the courts is too valuable to 
be taken before the possibilities of administrative relief are 
exhausted.*® Where the courts will consent to review, the 
general rule is sometimes stated that they will inquire into 
two things: first, whether the administrative body had “juris- 
diction”’; and if so, then, whether it acted ‘‘arbitrarily,” as 
for instance on the basis of evidence insufficient to support its 
findings. What is substantially the same rule is elsewhere 
stated in the form that the courts will review for error of law, 
but not findings of fact, at least where, on the evidence, the 
findings are within the bounds of reason.” 

The statutes and cases are full of this distinction between 
“law” and ‘‘fact,” which is taken for granted, and has formed 
the basis of decision in so many instances ** that it becomes 


36 United States v. Sing Tuck, 194 U. 8. 161; Texas & Pacific R.Co. v. 
Abilene Oil Co., 204 U.S. 426; Wisconsin-Minnesota Light & Power Co. v. 
Railroad Commission, 267 Fed. 711. 

37 The typical formulae for expressing the scope of court review are hope- 
lessly confused because of a persistent confusion between at least three differ- 
ent theories of review: (1) the distinction between “ministerial” and “judicial” 
duties, resulting in the doctrine that the exercise of “‘judicial discretion”’ is not 
reviewable even for errors of law, except perhaps where “impure motive” or 
some other abuse is present. This theory survives most strongly in the man- 
damus cases. (2) The ‘‘jurisdictional”’ theory of review, resulting in the doc- 
trine that even determinations of fact, where “‘jurisdictional,’’ are reviewable. 
(3) The doctrine that errors of law, but not of fact, are reviewable. All three 
theories represent developments in different directions of the nebulous funda- 
mental doctrine that the exercise of discretion within the limits of jurisdiction 
is not reviewable. At times under the guise of determining whether a duty is 
“ministerial” or “discretionary,” the courts really review an administrative 
determination for an erroneous construction of law, Winsor v. Hunt (Ariz.) 
243 Pac. 407. The cases reveal the impossibility of so defining the terms 
“ministerial” and “jurisdiction” as to make them an adequate basis for the 
law of judicial review. See Goodnow, Principles of the Administrative Law of 
the United States, pp. 405-407. 

38 See, e. g., American School of Magnetic Healing ». McAnnulty, 187 U.S. 
94; Illinois Central R. R. v. Interstate Commerce Commission, 206 U.S. 441. 
This formula for expressing the boundaries of review is most explicit in cases 
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important to see what there is in it.*® Take first a case like 
United States v. Ju Toy.‘ There a statute authorized the 
immigration authorities to exclude alien immigrants of 
Chinese nationality. The officials found that Ju Toy had 
been born in China and was therefore an alien within the 
scope of the statute. He claimed to have been born in the 
United States. The Supreme Court held that the determina- 
tion of the officials as to his place of birth was conclusive, and 
that he was not entitled to have the question examined in a 
court of law. Here the administrative finding was as to a pure 
*‘question of fact’? — where Ju Toy was born. So far the case 
conforms to the rule as usually stated. But it is to be noted 
that on the result of that finding turned the question whether 
or not the officials had any “‘jurisdiction”’ to deal with the 
case at all; and in allowing their finding to be conclusive, 
the Supreme Court practically allowed them to be the judges 
of the extent of their own jurisdiction.“1 +The same result was 
reached in the cases under the Selective Draft Act of 1917 
which held that the finding of a draft board was conclusive 
as to whether or not a conscripted person was a non-declarant 
alien, and so subject or not to the jurisdiction of the board.*? 


involving review of workmen’s compensation orders and orders of public utility 
commissions; also in postal and immigration cases. 

39 In Reetz v. Michigan the United States Supreme Saris said that no pro- 
vision in the Federal Constitution prevents a state from granting to a tribunal, 
whether a court or a board, the final determination of a legal question. 188 
U.S. 505. 

40 198 U.S. 253. 

41 This view wasurged in argument and rejected in a dictum in United States 
v. Sing Tuck, 194 U.S. 161. The case went off on another ground. In Borgnis 
v. Falk, 147 Wis. 327 at 359, a case considering the constitutionality of a work- 
men’s compensation act which provided that determinations of “fact” made by 
the industrial accident board should be conclusive, the court said: ‘‘ The deci- 
sion of such a board may be made conclusive where the board is acting within 
its jurisdiction, not otherwise. Hence the question of its jurisdiction is one 
always open to the courts for review; it cannot itself conclusively settle that 
question, and thus endow itself with power.... Clear violations of law in 
reaching the result reached by the board, such as acting without evidence, or 
making a decision contrary to all the evidence, constitute jurisdictional error 
and will justify reversal of the board’s action.’”’ For a further consideration of 
the doctrine of “jurisdictional fact’”’ see below, note 79, this chapter, p. 62; 
also Chapter IX, notes 13 and 17, pp. 257, 260, and Chapter XI, pp. 309 ff. 

4 Angelus v. Sullivan, 246 Fed. 56, 62. 
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To allow an executive body thus to determine conclusively 
the limits of its own “‘jurisdiction”’ looks suspiciously like al- 
lowing it to determine a ‘“‘ matter of law.’’ And this seems to 
have been one of the grounds why a contrary result was 
reached in Miller v. Horton, and Pearson v. Zehr. The court 
held in the latter cases that the intention of the legislature was 
that the statute should apply only to a certain class of animals, 
namely diseased animals, and that whether the animal in 
question fell within the limits of that class was therefore a 
question going to the jurisdiction of the administrative offi- 
cer, and so one which the owner was entitled to have tried in 
a court of law. So in Hutton v. City of Camden,‘ where the 
statute gave a board authority to abate nuisances, it was held 
that the owner of the property affected must have an oppor- 
tunity to show in a court of law that it did not in fact consti- 
tute a nuisance and so come within the authority of the 
board.“ 

Such questions as whether a thing is a nuisance, or whether 
an act or condition or rate is reasonable, are called in the 
books ‘‘mixed questions of law and fact.” A finding involves 
not merely that certain “facts” are true, but also that they 
sum up into a conclusion of law.*® Questions of this kind origi- 
nally gave trouble in connection with the power of juries. The 
earliest tendency was to hold that as between court and jury a 


@ 39 N. J. L. 122. 

44 Cf. Polk’s Lessee v. Wendell, 9 Cranch, 87, per Marshall, C. J.; also 
Warne v. Varley, 6 Durnford & East, 443 (1795), where Lord Kenyon said: 
“This statute, after directing that searchers shall be appointed, authorizes 
them to seize leather of a certain description. . . . It seems reasonable that if 
these searchers exercise their authority bona fide, and only seize such leather . . . 
as in their judgment ought to be examined, they should be protected ... . But 
the act of Parliament affords them no such protection. It only allows them to 
seize leather which is not dried;” also Ashurst, J.: “The act of Parliament only 
authorizes the searchers to seize goods of a certain denomination; the goods in 
question are not of that description; therefore the seizure is illegal and the 
defendants are trespassers.” For a discussion, see above, note 20, this chapter. 

45 “Negligence, like ownership, is a complex conception. Just as the latter 
imports the existence of certain facts and the consequence . . . which the law 
attaches to those facts, so the former imports the existence of certain facts... 
and also the consequence which the law attaches to those facts.’’ Holmes, 
Common Law, p. 115. 
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question of ‘‘reasonableness”’ was one of ‘“‘law’’ for the court. 
“‘Reasonableness in these cases,” says Coke, ‘‘belongeth to 
the knowledge of the law and therefore to be decided by the 
justices.” “© This rule has survived in regard to reasonable 
and probable cause in actions for malicious prosecution and 
false imprisonment.*” But formerly it was carried much fur- 
ther. Thus in Tindal v. Brown, a negotiable instrument case, 
Lord Mansfield said that reasonableness of time, when the 
facts were once ascertained, was a question of law for the 
court.‘® Ten years later Lord Kenyon ruled to the contrary 
with regard to due diligence, and the law to-day, with a few 
exceptions, is that such a question is properly for the jury. 
It has even been said that it is not a question of law at all, 
but one of pure fact,#® a view which had the approval of 
Mr. Thayer.*° Where a question of this kind is the subject 


# Co. Lit. 56 b. 

4 Johnstone v. Sutton (1786), by Lord Mansfield, 1 T. R. 493, 545. The 
leading case is Panton v. Williams, 2 Q. B. 169 (1841), at p. 193. See also Stone 
v. Crocker, 24 Pick. (Mass.), 81, at p. 84, and J. B. Thayer, Preliminary 
Treatise on Evidence, pp. 221 ff. Cf. also the rule that what constitutes “nec- 
essaries’’ for an infant is still to some extent a question of law for the court. 
See Mackarell v. Bachelor, Cro. Eliz. 583, and compare Peters v. Fleming, 6 
M. & W. 42 with Ryder v. Wombwell, L. R. 4 Exch., 32. The rule at present 
appears to be that it is the province of the court to determine whether the 
articles sued for are within the class of necessaries; and, if 80, it is then the 
province of the jury to pass on the questions of quantity, quality, and their 
adaptation to the conditions and wants of the infant. McKanna v. Merry, 61 
Ill. 177. See Thayer, Prelim. Treat. on Evidence, p. 211. 

48 1T. R. 167. It has continued to be said that what is “‘reasonable time”’ 
for the presentment of a negotiable instrument for payment is a ‘‘question of 
law” for the court (Byles on Bills & Notes, 8th Amer. ed. by H. G. Wood, 
N. Y., 1891, p. 211), and this doctrine was repeated in a recent case under the 
Uniform Negotiable Instruments Law, Commercial National Bank v. Zimmer- 
man, 185 N. Y. 210, with a limitation, however, to cases where the evidence was 
not conflicting. On the other hand, the doctrine has been questioned in Citi- 
zens’ Bank v. First Nat’] Bank, 135 Ia. 605; and it seems always to have been 
held that what constitutes a “‘reasonable time”’ for the presentment of a bill of 
exchange for acceptance is a ‘‘mixed question of law and fact’’ for the jury, Fry 
v. Hill, 7 Taunt. 395; Byles, op. cit., p. 182. Such distinctions appear accidental 
and purely arbitrary. 

4 Interstate Commerce Commission v. Alabama Midland R. Co., 168 U.S. 
144 (1897), at p. 170. 

50 Thayer, Prelim. Treat. on Evidence, pp. 249-253. For a very suggestive 
contrary view, see Holmes, Collected Legal Papers, pp. 232-238. ‘When we 
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of an administrative determination, the courts are divided as 
to how far they will review. Thus in a bill to enjoin the de- 
struction of property declared to be a nuisance, Mr. Justice 
Miller said: ‘‘It is a doctrine not to be tolerated in this coun- 
try that a municipal corporation, without any general laws 
either of the city or of the state within which a given struc- 
ture can be shown to be a nuisance, can, by its mere declara- 
tion that it is one, subject it to removal by any person sup- 
posed to be aggrieved, or even by the city itself. This would 
place every house, every business and all the property in the 
city at the uncontrolled will of temporary local authorities.” * 
So in the Trinity Church case the court said that no decision 
of a board of health will be allowed to conclude the owner 
upon a question of nuisance. But there is much authority 
the other way. And the United States Supreme Court has 
said, in a case involving an order of the Post-Office Depart- 
ment, that, on a ‘‘mixed question of law and fact ”’ the find- 
ing of an administrative body ought not to be disturbed.™ 


rule on evidence of negligence, we are ruling on a standard of conduct, which in 
theory is always the same upon the same facts. . . . It is obvious that a standard 
of conduct does not cease to be law because the facts to which that standard 
applies are not likely often to be repeated,” ibid., pp. 235, 236. See also 
Holmes, Common Law, pp. 122-129. 

51 Yates v. Milwaukee, 10 Wall. 497 (1870). See accord, Hutton v. Camden, 
39 N. J. L. 122; People ex rel. Copcutt v. Board of Health, 140 N. Y. 1. 

8 145 N. Y. 32; accord Hutton v. Camden, 39 N. J. L. 122; People ex rel. 
Copcutt v. Board of Health, 140 N. Y. 1. 

53 Kennedy v. Board of Health, 2 Pa. St. 366; Green v. Mayor, 6 Ga. 1; 
City of St. Louis v. Stern, 3 Mo. Ap. 48; Metropolitan Board v. Heister, 37 
N. Y. 661; Van Wormser v. Mayor, 15 Wendell, 262. It is significant that all 
these were early cases decided during the period when the courts showed no re- 
luctance to allow to administrative determinations a “judicial” finality. See 
above, note 20, this chapter. In Green v. Mayor (1849), swpra, the court said: 
“The Statute conferred on the Mayor and Aldermen the authority to pass such 
laws and ordinances as they might consider fit and proper, to remove such nui- 
sances, or causes of disease, which might affect the citizens of the City of Sa- 
vannah, or in any wise injure their health. The Mayor and Aldermen have al- 
ready adjudged [italics mine] that the cultivation of rice, within the corporate 
limits of the City, was injurious to the health of the City.... Whenever a 
Statute gives a discretionary power to any person, to be exercised by him upon 
his own opinion of certain facts, it is a sound rule of construction, that the 
Statute constitutes him the sole and exclusive judge of the existence of those 
facts’ (at p. 11). 

Bates and Guild Co. v. Payne, 194 U.S. 106. 
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In truth, the distinction between ‘‘questions of law” and 
““questions of fact”’ really gives little help in determining how 
far the courts will review; and for the good reason that there 
is no fixed distinction. They are not two mutually exclusive 
kinds of questions, based upon a difference of subject-matter. 
Matters of law grow downward into roots of fact, and mat- 
ters of fact reach upward, without a break, into matters of 
law. The knife of policy alone effects an artificial cleavage 
at the point where the court chooses to draw the line be- 
tween public interest and private right. It would seem that 
when the courts are unwilling to review, they are tempted 
to explain by the easy device of calling the question one of 
*““fact’’; and when otherwise disposed, they say that it is a 
question of ‘‘law.’’ Thus, while the reasonableness of a rate 
is said to be a matter of fact and not reviewable, yet when 
the rate-fixing body has omitted to take into consideration 
some element or factor which the court thinks ought to have 
been included, error of law is promptly held to have been 
committed and the power to review is exercised. How hope- 
less it is to separate “law” and ‘‘fact”’ stands out in relief 
from such a case as Smith v. Hitchcock, 226 U.S. 53 (1912). 
There the question was whether the complainant’s publica- 
tion was to be classified as a book or a magazine within the 
terms of a statute. Whether a particular bundle of printed 
pages is a book or whether it is a magazine in the ordinary 
use of language is doubtless a question of fact; but which of 
the two words as used in a statute applies to just that unit of 
printed matter is with equal truth a question of statutory 
construction. The court held the question to be one of law 
and consented to review. If this is a question of law, it is 
hard to see why the same should not be true of any question 
of reasonableness, as Coke said it was.*° 

55 See Thayer, Prelim. Treat. on Evidence, pp. 213 ff. In a criminal case in 
Massachusetts involving the question whether a certain game was a lottery 
within the meaning of a statute, the court said, per Holmes, J.: ‘Whether or 
not a definitely described game falls within the prohibition of the statute is a 
question of law,” Commonwealth v. Sullivan, 146 Mass. 142, at p. 145. This 
view is what might be expected in the light of the position taken by Mr. Justice 


Holmes in Collected Legal Papers, pp. 232-238; Common Law, pp. 122-129. 
In Heath v. Wallace, 138 U. S. 573, it was said that the question whether lands 
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IV 


A more pragmatic test than the distinction between “law” 
and “fact” for predicting the willingness of courts to review 
would seem to be the distinction between the different fields 
of governmental action in which the contested determination 
may arise. In the Federal jurisdiction there are cases involv- 
ing determinations of the Public Land Office; of the Commis- 
sioner of Patents; of the Pension Office; of customs officials; 
of immigration officials; of the Interstate Commerce Com- 
mission; of the Federal Trade Commission; of the Pure Food 
and Drug Board, etc. It has been the subject of comment 
how seldom the courts in a case arising in one of these fields 
reason from cases coming from the others. There are excep- 
tions; the leading immigration case of United States v. Ju Toy 
was decided on the authority of Murray’s Lessee v. Hoboken 
Land Co.,** a revenue case, and Public Clearing House v. 
Coyne,” a postal case, among others; land cases were relied 
on in the postal case of School of Magnetic Healing v. 
McAnnulty; *8 but broadly the generalization stands, and it 
will be seen to have significance. It is possible to make a 
loose classification of the various fields of federal administra- 
tion according as the courts seem more or less willing to 
review determinations arising in them. 

First of all may be put cases where the complainant has 
sought some gratuity or benefit from government. Here it 
may be argued plausibly that he should abide by what pro- 
cedure the government chooses to apply. Common-law 
rights are not at stake. The typical case is the distribution 
of public lands. The courts have shown great reluctance to 
review decisions of the Land Office, and have even gone so far 
as to refuse to review the interpretation placed by the land 
officials on a statute. ‘‘Whether he [that is, the Secretary of 
the Interior] decided rightly or wrongly is not the question,” 
it is said in one case. ‘‘ Having jurisdiction to decide at all, 


were “swamp and overflowed” within the meaning of the Swamp Land Act 
was a question of ‘“‘fact.’’ See below, chapter XI, notes 20 and 21, pp. 313 ff. 
86 18 How. 272. 57 194 U.S. 497. 58 187 U.S. 94. 
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it was his duty to decide as he thought the law was, and the 
courts have no power whatever to review his determination 
by mandamus or injunction.’’®® Such a decision shows once 
more the slight value of the distinction between ‘‘law’’ and 
“‘fact”’ as a test. Secondly, the courts are reluctant to reverse 
determinations of the Post-Office Department resulting in the 
issue of fraud orders. The Supreme Court has said that the 
postal service is no necessary function of civil government, 
Jike the protection of life, liberty, and property, but an ex- 
traneous service assumed voluntarily by the government for 
the convenience of the public; and that therefore Congress 
may attach to its use such conditions as it deems proper. 
The Court put in significant language a conception of policy 
which reaches far beyond the post-office, when it said: “‘Tf all 


59 Riverside Oil Co. v. Hitchcock, 190 U.S. 316, at p. 324. It should be noted 
that this was a mandamus case. See below, p. 63. In American Casualty Ins. 
Co. v. Fyler, 60 Conn. 448, at p. 462, it was said: ‘The construction of a statute 
is not a ministerial act; it is the exercise of judgment. If it is the duty of the 
defendant to admit or not to admit the plaintiff to do business in this state, 
according to the interpretation to be put on the insurance statutes, then the 
admitting or refusing to admit involves the exercise of discretion and judgment. 
. .. It is not a purely ministerial act and a mandamus ought not to issue.’ 
But at times the courts will hold that in order to determine whether a duty is 
or is not ministerial, they must review the administrative construction of law, 
Winsor v. Hunt (Ariz.), 243 Pac. 407. In Silver v. Ladd, 7 Wall. 219; Johnson 
v. Towsley, 13 Wall. 72; and Burfenning v. Chicago, St. Paul, ete. R. Co., 
163 U.S. 321, the Supreme Court reviewed determinations of the Land Office 
on a “question of law.” 

60 But a decision of the Post-Office Department to issue a fraud-order may 
have a fatal effect on the business affected, in view of the statutory prohibition 
against the transmission of letters by any other general means than the post- 
office (U. 8. Criminal Code, secs. 183-185). This was pointed out by Mr. 
Justice Holmes, dissenting, in Leach v. Carlile, 258 U.S. 138: “The statute 
under which fraud orders are issued by the Postmaster General has been de- 
cided or said to be valid so many times that it may be too late to expect a 
contrary decision. But there are considerations against it that seem to me 
never to have been fully weighed... . The decisions thus far have gone largely 
if not wholly on the ground that if the Government chose to offer a means of 
transportation which it was not bound to offer, it could choose what it would 
transport; which is well enough when neither law nor the habit that the 
Government’s action has generated has made that means the only one. But 
when habit and law combine to exclude every other, it seems to me that the 
First Amendment in terms forbids such control of the post as was exercised 
here.” Mr. Justice Brandeis concurred in this dissenting opinion. See also 
Chafee, Freedom of Speech, pp. 233, 234. 
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the ordinary daily transactions of the departments which 
involve an interference with private rights were required to 
be submitted to the courts before action was finally taken, 
the result would entail practically a suspension of some of the 
important functions of the government.” ® But the opinion 
left open a wide door to discretionary review through the 
ambiguous statement that ‘‘error of law”’ is reviewable. 

In no cases has there been greater willingness to give final- 
ity to administrative decisions than in connection with col- 
lecting the public revenue. Revenue cases involve the vital 
power of government to provide means for its own existence.™ 
Cary v. Curtis, an early case, ruled that a statute was consti- 
tutional which not only deprived the person aggrieved of all 
remedy in the courts against a collector of customs to whom 
an excessive duty had been paid, but made the Secretary of 
the Treasury the final tribunal for the determination of the 
proper rate of duty without recourse to the courts at all.® 
The statute was promptly amended so as to restore to the 
importer his common-law right; but the Supreme Court 
weakened the force of the amendment by denying review of 
an appraisement of value, though in its own opinion the 
method used by the appraisers to reach their determination 
was unreliable and inadequate.* In a later case the com- 
plainant offered to show the true value of the goods imported 
and the carelessness and want of experience of the appraisers; 
but the Court held the evidence immaterial since it did not 
tend to indicate that they were assuming powers in excess of 
their authority, but only that they were careless or irregular 
in the discharge of their duties.* 


6! Public Clearing House v. Coyne, 194 U.S. 497. See also Degge v. Hitch- 
cock, 229 U.S. 162. 

® In proceedings for the collection of public revenue it has been held that 
summary remedies may be used which could not be applied in cases of a 
“judicial” character: King v. Mullins, 171 U.S. 404, at p. 429; Bells Gap 
R.R. v. Pa., 134 U.S., at p. 239. For very broad language see Miller, J., in 
Cheatham v. United States, 92 U. S. 85, at p. 88. 

6 3 How. 236 (1845). 

6 Bartlett v. Kane, 16 How. 263 (1853). 

65 Hilton v. Merritt, 110 U.S. 97 (1884); to same effect Passavant v. United 
States, 148 U.S. 214. 
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In the immigration cases (at least the exclusion as dis- 
tinguished from the expulsion cases) the government, as in 
land and postal cases, seems to be conceived as extending a 
privilege to persons not entitled to it as of common right; 
and, perhaps for that reason, the courts have tended to leave 
to the officials a very free hand.® The leading case is that of 
Ju Toy.” But these cases involve interference with a new sort 
of interest; while only property rights were in issue in the 
other cases (reputation is also involved in postal fraud orders), 
the immigration cases turn on an interference with liberty. 
Hence it is open to argument that a stricter protection ought 
in justice to be extended to the individual. Recognition of 
this consideration is perhaps shown in the recent case of 
Kwock Jan Fat v. White, where an administrative finding 
was reversed.*® 

The different classes of cases dealt with up to this point 
have all been in the nature of direct controversies between the 
individual and government — cases, that is, in which the gov- 
ernment can be said to have been involved as a direct party 
in interest. Such cases may be summed up in three groups: 

1. Those where individuals seek to take advantage of a 
privilege extended by government — land cases and immi- 
gration cases. To this class belong also pension and patent 
cases. 

2. Those where government offers to perform a business 
service to individuals on favorable terms — postal cases. 

3. Those involving a necessary function of government — 
revenue cases. Here also belong draft cases, civil-service 
cases, and cases involving military and naval regulations.*® 
These shade off into so-called ‘‘matter of state.’ 


6 It may be argued that refusal to admit an alien, as a matter bearing on 
international policy, comes within the doctrine of “‘act of state” as applied in 
Buron v. Denman (2 Exchequer 167 above, p. 26), and that therefore the courts 
should treat the action of the executive as final. That is the ground of the 
English case of Musgrove v. Toy [1891], A. C. 272. 

87 198 U.S. 253. 

68 253 U.S. 454. 

8 Gratiot v. United States, 4 How. 80; Ex parte Reed, 100 U.S. 13. 

76 See above, Chapter I, note 47, p. 26. 
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In all these situations it seems inevitable and not unrea- 
sonable to allow wider latitude to governmental discretion 
than where the question is as to the restriction of individual 
freedom in the interest of other individuals or of society at 
large — that is to say, cases arising under the police power 
and the power to regulate common callings. In these it may 
be laid down, roughly, that the courts tend to apply a firmer 
control to administrative action. But there is, if possible, an 
even greater variety and uncertainty in the decisions. Most 
of the cases under the police power naturally arise in the 
states, as the police power of the Federal government is at- 
tenuated to the interstices of the expressly granted powers. 
Some of the state decisions have already been incidentally 
noted, holding that aggrieved persons have a right to court 
review of administrative findings on such questions as 
whether or not a nuisance is being committed. That is per- 
haps the weight of the more recent authority on the question 
of nuisance.” 

On the other side stand a large number of decisions where 
the courts have refused to review administrative findings on 
so-called ‘‘mixed questions of law and fact”’ in the absence of 
an express charge that the administrative officials have arbi- 
trarily abused their discretion. This is especially true of 
cases dealing with the issue of licenses. A typical example is 
Granville v. Gregory.” A state board of medical examiners 
had refused a license to an applicant on the ground that the 
institution from which he had been graduated was not a 
medical college in good standing. The applicant applied to 
the courts to compel the board by mandamus to issue the 
license. The writ was refused. The court said that should 
it assume revisory powers in this case, “‘it would be palpably 
usurping functions conferred exclusively by law upon others’”’; 

™ This is Professor Powell’s opinion, Harv. Law Rev., xxiv, 339. 

83 Mo, 123. One reason for the reluctance of the courts to review the 
issue of licenses has been the old theory, announced in Basset v. Godschall, 
3 Wilson 121, that an applicant has no right to a license unless the authorities 
grant him one, and that he is therefore deprived of no right by their refusal. 
This theory is becoming less tenable as more and more occupations are brought 


under licensing regulations, and the possibilities of making a living in unlicensed 
occupations are becoming proportionately narrower. 
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and that a serious objection to the exercise of court review 
in a case of this kind was the character of the investigation 
the court would be compelled to make: ‘‘it would find itself 
wandering amid the mazes of therapeutics or boggling at the 
mysteries of the pharmacopoeia.’’ Here we meet for the first 
time a convincing and familiar argument against a broad 
exercise of court review — namely, the specialized and tech- 
nical character of the subject-matter of many administrative 
_ determinations. 

But even where this argument does not apply, there are 
cases going further than the Granville case. A good example 
is Commonwealth v. Sisson,” already discussed. Fish and 
game commissioners, without a hearing, directed an order to 
the defendants, who operated a saw-mill, to cease discharging 
sawdust into a stream and to erect a blower to dispose of the 
sawdust. They were prosecuted by the commissioners for 
failure to comply with the order. The defence was that the act 
of the commissioners in directing an order to a particular 
individual was a judicial act, and could therefore be performed 
only after a hearing on the questions at issue. The court held 
that the order, although addressed to but one individual, was 
legislative in character, and therefore no hearing was neces- 
sary. This strained interpretation struck down at one blow not 
merely the right to judicial review of the administrative find- 
ing, but the very possibility of review; for in the absence of a 
hearing there cannot well be any finding, properly so called. 
The decision cannot be defended on a ground sometimes 
available in other cases reaching a like result — the need for 
haste and summary action by officials to protect the public 
in the face of imminent peril. This argument is effective 
where health boards act to avert a threatened epidemic. 
Their promptness and zeal must not be paralyzed by fear of 
personal liability for every chance mistake. In Raymond v. 
Fish,’4 an owner having failed to remove brush as ordered by 
a board of health, it was destroyed by the board. In an 
action for damages by the owner, judgment was given in 


73 189 Mass. 246 (1905). Cf. Train v. Boston Disinfecting Co., 144 Mass. 
§23. ™ 51 Conn. 80 (1883). 
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favor of the board, although the trial court had found ex- 
pressly that the property destroyed was not a producing 
cause of disease. It has been held that officers who quaran- 
tined persons erroneously suspected of having a contagious 
disease were not personally liable in damages.’®> In another 
case it is said, with reference to the action of a health officer 
in removing to a hospital a person suspected of having small- 
pox: ‘‘If there was any cause for his judgment, or any fact or 
appearance from which an inference of smallpox might arise, 
his determination was final as to the legality or propriety of 
the removal.” 7® So, in Oceanic Steam Navigation Co. »v. 
Stranahan, the decision of a health officer was held conclusive 
as to whether an immigrant was afflicted with disease.” In 
some of these cases it was said that the party aggrieved might 
have had an injunction if he had applied for one before the 
administrative action had been taken, but that damages 
would not be awarded afterwards because of their possibly 
deterrent effect on the zeal of the officials. On the other 
hand, damages were awarded in such cases as Miller v. Horton 
and Pearson v. Zehr. The deterrent effect of awarding dam- 
ages has in some instances been guarded against by statutes 
placing the burden of payment on the public treasury.”° 


NV 


Besides the nature of the field in which the administrative 
action takes place, a further factor which influences the 
courts in limiting or extending the scope of their review is 
the form of the proceeding in which review is sought.7? Thus 


7’ Beeks v. Dickinson County, 131 Ia. 244; Valentine v. Englewood, 76 
N. J. L. 509. 

7 Brown v. Purdy, 8 N. Y. St. Reporter, 143 (dictum). 

7 214 U.S. 320 (1909). 

78 A federal statute extending such protection to certain public officers was 
the Act of Congress of Mar. 3, 1863 (12 U.S. Statutes at Large, 761), con- 
sidered in United States v. Sherman, 98 U.S. 565 (1878). See also N. Y. 
Agricultural Law (1901) § 70a; New York City Charter (N. Y. Laws, 1901, 
c. 466), § 1196. 

79 Scope or Review on Certiorart. There has been much confusion and 
diversity of decision as to the scope of review upon certiorari. The writ was 
originally used to bring up the record of a proceeding in an inferior jurisdiction 
before an authority of superior jurisdiction for any purpose, particularly in 
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they are particularly cautious about interfering with admin- 
istrative action by the writ of mandamus. There seems a 
double reason for this caution. On the one hand, where the 
law allows a field of discretion to the administrative body, 
there may be a number of ways in which that discretion can 
legally be exercised, and the effect of mandamus would often 


cases where the inferior jurisdiction was not competent to grant full relief. ‘‘If 
a man do recover debt or damages before justices of oyer and terminer, and hath 
not execution, he may remove the record and the process into the King’s 
Bench and there sue execution, and have a scire facias upon the record, etc.,”’ 
Fitzherbert, Natura Brevium, 246 b (7th ed. with Hale’s commentary, London, 
1730, p. 556). Thus where a presentment could not be traversed at a court- 
leet, Lord Mansfield, in the King’s Bench, held that ‘‘the proper method is to 
grant a certiorari that it may be traversed here,’”’ Rex v. Roupell, Cowper, 458. 
The writ came to be extensively used to remove orders of justices of the peace 
and quarter-sessions into the King’s Bench to be either quashed or confirmed, 
Blackstone, Commentaries, ed. Christian, iv, 272. Upon such review, the order 
would be quashed if based upon “insufficient evidence,’’ Rex v. Hale, Cowper, 
728. Meanwhile Lord Holt had laid down that certiorari would issue out of 
the King’s Bench to all inferior jurisdictions erected by Parliament to “‘see that 
they keep themselves within their jurisdiction; and if they exceed it, to re- 
strain them,’”’ Rex v. Inhabitants of Glamorganshire, 1 Lord Raymond, 580. 
With the extension of “quasi-judicial” administrative activity, the question 
arose as to whether certiorari brought up for review anything more than the 
“jurisdiction” of the administrative tribunal. In many states it has been 
settled that it does not. ‘‘The inferior tribunal, when the record is brought 
before the court by certiorari, may have erred in its rulings on questions of law 
during the progress of the trial, or it may have erred in the application of the 
law to the facts in reaching its final judgment, and yet those errors cannot be 
reviewed and corrected in a proceeding of this character. On a return to a writ 
bringing the record before the court, the only proper inquiry is whether the 
inferior tribunal had jurisdiction and proceeded legally — 1. e., followed the 
form of proceedings legally applicable in such cases,’”’ People ex rel. Maloney ». 
Lindbloom, 182 Ill. 241. But in New York it was early established that the 
writ extended to the correction of all “errors of law” made by the inferior 
tribunal, Morewood ». Hollister, 6 N. Y. 309. Furthermore, the theory that 
certiorari brings up for review only the question of “jurisdiction” has been 
broadened to permit a more extended review of “questions of fact’’ by the 
doctrine that the writ raises the question for the reviewing court of whether the 
“jurisdictional” facts have been sufficiently proved. “Inferior magistrates, 
when required by writ of certiorari to return their proceedings, must show 
affirmatively that they had authority to act; and when their authority and 
jurisdiction depend upon a fact to be proved before themselves, and such fact 
is disputed, the magistrate must certify the proofs in relation to it for the pur- 
pose of enabling the higher court to determine whether the fact be established 
... The reviewing court must necessarily re-examine, if required, the decision 
of the magistrate on all questions on which his jurisdiction depends, whether 
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be to compel its exercise in one particular way. To issue the 
writ in such a case would therefore amount to an assumption 
by the courts of the task of dictating the policy and directing 
the discretion of an executive body, a task for which they are 
not equipped. Or, again, a result reached by an administra- 
tive body on a ground alleged to be improper might perhaps 


of law or of fact,’’ People ex rel. Bodine ». Goodwin, 5 N. Y. 568. This is 
apparently the most widely accepted rule: People ex rel. Whitney v. San Fran- 
cisco Fire Dept., 14 Cal. 479; State ex rel. Milwaukee Medical College v. 
Chittenden, 127 Wis. 468. But even where the courts on certiorari will under- 
take to examine the existence of the “jurisdictional” fact upon which the com- 
petence of the administrative body to act depended, they will look no farther 
than to see whether that body had before it evidence upon which reasonable 
men might have found the existence of the fact in question: Milwaukee Fuel 
Co. v. Industrial Commission, 159 Wis. 635, Western Indemnity Co. v. Pills- 
bury, 170 Cal. 686. And in some states the courts will not examine the evi- 
dence at all, but only the record, to determine whether the administrative 
tribunal had jurisdiction: Dolan’s Appeal, 108 Pa. St. 564; Chicago & Rock 
Island R. Co. v. Whipple, 22 Ill. 105, at p. 108. Finally the limitation of review 
by certiorari to questions of “jurisdiction”? has been frankly abandoned in 
some states. Thus it was said in Jackson v. People, 9 Mich. 111: “It is an un- 
avoidable conclusion that the usual office of the common-law writ is to inquire 
into something more than jurisdiction. . . . When the evidence set out is not 
sufficient to justify a conviction, or other judicial act complained of, it will be 
quashed on certiorari. . . . The office of a certiorari is not, however, to review 
questions of fact, but questions of law. And in examining into the evidence, the 
appellate court does so, not to determine whether the probabilities prepon- 
derate one way or the other, but simply to determine whether the evidence is 
such that it will justify the finding as a legitimate inference from the facts 
proved, whether that inference would or would not have been drawn by the 
appellate tribunal.’’ And in People ex rel. Cook v. Board of Police, 39 N. Y¥. 
506: ““May the court on a common-law certiorari go beyond the inquiry 
whether the inferior tribunal had jurisdiction? . . . To hold that conclusions of 
fact upon conflicting evidence and matters of mere detail . . . and matters which 
are clearly submitted to the judgment or discretion of the inferior tribunal, 
when the evidence presents a case for its exercise, can be reviewed would . . . 
produce great inconvenience and embarrassment. It may be desirable not to 
multiply cases in which the appellate courts can be called upon to interfere in 
matters of small importance, but that furnishes no reason for denying the power 
to see that the rules of law are not violated. . . . I conclude, therefore, that . . . 
this court have power to examine the case upon the whole of the evidence to see 
whether as a matter of law there was any proof which could warrant a con- 
viction of the relator. . . . If there was no evidence of neglect of duty — if the 
case was such at the close of the trial that it would have been erroneous to 
submit the question to the jury, were the like question before a jury in an or- 
dinary action, — then the error is an error in law, and the conviction is illegal.” 
. See below, Chapter IX, note 13, p. 257, and note 17, p. 260. 
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equally well have been reached on a proper ground.®” In such 
a case the courts cannot assume that the administrative 
acted on the improper ground. This difficulty arises, for ex- 
ample, where an administrative board is given a wide dis- 
cretion to issue or refuse licenses, and a person whose appli- 
cation has been denied seeks to compel the license to issue 
by mandamus. In such a case the writ would be refused al- 
though the relator, if he assumed the risk of acting without a 
license and were criminally prosecuted, might be found to 
have a good defence to the criminal action in the unjust dis- 
crimination practised against him.* 

The courts sometimes, erroneously it would seem, speak 
as if the principles governing review by injunction were the 
same as those governing review by mandamus.” This is true 


8° ‘Where there is no reasonable ground to justify a decision by an officer 
or board other than one way, and there is a failure to act accordingly, the 
function of a mandamus proceeding is broad enough to remedy the mischief by 
compelling the making of such decision, in perfect harmony with the rule that 
the office thereof is not to control discretionary authority, but to compel the 
exercise thereof,’’ State ex rel. Coffee v. Chittenden, 112 Wis. 569, at p. 574 
(dictum). Where it appeared affirmatively that the grounds on which a certifi- 
cate was refused were improper, the writ was granted, MacFarland v. Miller, 
18 D. C. App. 554. 

81 See T. R. Powell in Harv. Law Rev., xxiv, 284. For a note on ‘‘Control of 
Executive Officers by Mandamus,” with a discussion of the distinction between 
‘ministerial’ and ‘‘discretionary”’ duties, see Harv. I aw Rev., xxxiii, 462 ff. 

8 E.g., Miller, J., in Gaines v. Thompson, 7 Wall. 347, at p. 352, and in 
Litchfield v. Register and Receiver, 9 Wall. 575. This language is partly a 
survival of the old doctrine applied in damage suits against officers, that error 
of ‘‘discretion’’ was not reviewable, and partly a legacy from cases like Decatur 
v. Paulding, 14 Peters, 497 (see below, p. 287), embodying the Jeffersonian doc- 
trine that the principle of separation of powers forbids judicial interference with 
the duties of the other departments by means of mandamus. See Jefferson, 
Letter to Jarvis, Sept. 28, 1820 (Complete Works, ed. Washington, vii, 178). I 
surmise that the attitude of the courts toward these two writs has been largely 
governed by a feeling that, since they are anticipatory in their operation, to 
grant them would amount to a judicial attempt to ‘‘supervise” administrative 
discretion in a sense not true of a subsequent damage suit against an officer for 
a discretionary act after the act had been performed. The slant of the judicial 
mind is to favor remedial rather than preventive action. The talk about an in- 
junction being a judicial interference with administrative discretion is conspicu- 
ously absent from cases involving orders of railroad and public utility commis- 
sions, where injunctions are freely granted; and it has even been said in effect 
by the United States Supreme Court that the right to such an injunction, apart 
from statute, at least to test constitutional issues, is a necessary element of due 
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where by indirection an injunction is sought for the same 
purpose as mandamus, that is, to compel administrative 
action.®® But where the injunction is sought to check im- 
proper administrative interference rather than to compel 
administrative permission, — in some situations it is hard to 
draw the line, — different principles should apply. Thus, while 
it has been held that the courts will not enjoin the revocation 
of a liquor license, a board has been restrained from im- 
properly closing the plaintiff’s place of business for the 
alleged violation of a liquor ordinance.** The true considera- 
tions governing the issuance or refusal of an injunction lie in 
a balancing of the irreparable injury threatened to the plain- 
tiff against the need of summary action to protect the public. 
Thus an injunction has been granted against the imprison- 
ment of a leper in a pest-house where it appeared that less 
stringent measures would adequately protect the public;** 
but an injunction has been refused to prevent the summary 
destruction of food unfit for human use.* 

Where the summary nature of the action demanded by the 
public safety requires the refusal of an injunction, it does not 
follow that the rights of the person affected should not be 
subsequently examined in an action for damages;*’ while if 
the case was a proper one for injunctive relief, but no such 
relief was asked, the injured party ought to be precluded from 
later insisting on damages.** The cases only point to this dis- 
tinction, but do not make it articulate.*® Finally, the freest 
process. Louisville & Nashville R. Co. v. Garrett, 231 U. 8. 298. Injunction 
proceedings are also the normal method of securing review of the issue of 
fraud orders by the Postmaster-General. See below, p. 299. 

88 Moneywright Scale Co. v. McBryde, 199 Mass. 503 (to enjoin a sealer of 
weights from disapproving a certain type of scales); Wolfv. Medical Examiners, 
109 Minn. 360 (to enjoin the revocation of a license). But cf. Nelson v. State 
Board, 108 Ky. 769. 

* City v. Manning, 43 Col. 144; cf. Manning v. City, 45 Col. 571. 

86 Kirk v. Board of Health, 83 8. C. 372; dictum that the members of the 
board could not be held personally liable in damages. 

% North American Cold Storage Co. v. Chicago, 211 U. 8. 306. 

8? Miller v. Horton, 152 Mass. 540. 

88 Van Wormser v. Mayor, 15 Wend. (N. Y.) 262. 


8° This distinction has been drawn by Professor Powell. See Harv. Law 
Rev., xxiv, 442-459. 
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exercise of judicial review occurs naturally enough where the 
administrative tribunal is required to bring court proceed- 
ings to enforce its orders. But here, as elsewhere, the nature 
of the field to which the administrative action belongs has 
great weight, and in revenue cases, where tax officials are re- 
quired to collect taxes through an action at law, the courts 
will not go far in reviewing their determinations as to the 
value of the property taxed. 


VI 


Returning to this distinction between the different fields of 
administrative action, the last class of cases to be considered 
includes those arising under the power to regulate common 
callings. Here the largest property interests are involved, 
and the general statement may be hazarded that the readi- 
ness of the courts to review tends to vary strongly with the 
size of the property interests at stake.®° But in this field it is 
possibly even harder than elsewhere to draw from the cases 
guiding principles as to the extent to which the courts will 
review. A simple way to bring out the issues will be to 
glance at some decisions of the United States Supreme Court, 
and chiefly those which review orders of the Interstate Com- 
merce Commission.” - 

The Interstate Commerce Act in its original form practi- 
cally necessitated court review by providing that orders of 
the Commission could be enforced only by a proceeding 
brought by the Commission in a United States Circuit Court. 
Although this provision was subsequently repealed, ample 
opportunity for court review has been preserved in the stat- 
ute. But the question of how far the review shall reach has 
been left largely with the Supreme Court, and is being pricked 
out by the decisions in a zigzag line which sometimes seems 
to defy plotting. Occasionally the Court has thought fit to 


90 Observe language of Brewer, J., in Chicago, Milwaukee & St. Paul R. Co. 
v. Tompkins, 176 U.S. 167, at p. 172. 

% For a full discussion of Supreme Court cases reviewing orders of the Inter- 
state Commerce Commission and of state regulating commissions, with* an 
attempt to harmonize the decisions, see below, chapter VI. 
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formulate principles which it says it will follow in exercising 
its reviewing power. Thus, in Interstate Commerce Com- 
mission v. Illinois Central R. R. Co.,% it was said: “In 
determining whether an order of the Commission shall be 
suspended or set aside, the Supreme Court must consider 
(a) all relevant questions of constitutional power or right; 
(b) all pertinent questions as to whether the administrative 
order is within the scope of the delegated authority under 
which it purports to have been made; (c) whether, even al- 
though the order be in form within the delegated power, 
nevertheless it must be treated as embraced therein because 
its authority has been manifested in such an unreasonable 
manner as to cause it to be within the elementary rule that 
the substance and not the shadow determines the validity of 
the exercise of the power; but (d) the Supreme Court may 
not, under the guise of exerting judicial power, usurp merely 
administrative functions by setting aside a lawful order upon 
its conception as to whether the administrative discretion 
has been wisely exercised.” 

These principles are further elaborated in Interstate Com- 
merce Commission v. Union Pacific R. Co.%* There the Court 
said: ‘‘In cases thus far decided it has been settled that 
orders of the Commission are final unless (1) beyond the 
power which it could constitutionally exercise; (2) beyond 
its statutory power; (3) based upon mistake of law. But 
questions of fact may be involved in the determination of 
questions of law, so that an order, regular on its face, may be 
set aside if it appears: (4) that the rate is so low as to be con- 
fiseatory and in violation of the constitutional prohibition 
against taking property without due process of law; or (5) if 
the Commission acted so arbitrarily and unjustly as to fix 
rates contrary to evidence, or without evidence to support 
it; or (6) if the authority involved has been exercised in such 
an unreasonable manner as to be within the elementary rule 
that the substance and not the shadow determines the valid- 
ity of the exercise of the power.”’ 

How wide a door these principles open to court review of 


® 215 U.S, 452, $3 222 U.S. 541, at 547, 
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so-called ‘‘ questions of fact’’ is obvious; yet the Court has 
not given any clue as to what kinds of questions it will con- 
sider “‘ questions of fact’’; nor do the precedents afford much 
help. They contain frequent statements that a finding will be 
reversed if no account was taken “‘of facts and circumstances 
that ought to have been included.” * But what kinds of 
“facts or circumstances” ought to have been included, 
seems to remain purely within the discretion of the Court in 
each given case. Thus, in Interstate Commerce Commission 
v. Alabama Midland Railroad * a finding of the Commission 
was reversed on the ground that the Commission had not 
taken competition into account as a ‘‘circumstance”’ in de- 
termining whether a rate violated the provisions of the long- 
haul and short-haul clause. But in the Illinois Central case, 
where the Court was asked to reverse a finding of the unrea- 
sonableness of a rate on the ground that the Commission had 
refused to treat expenditures for improvement and equip- 
ment as an element of operating expenses, the Court refused 
to interfere.** In United States v. Baltimore and Ohio Rail- 
road Co.” the Commission found that certain allowances 
paid by the carrier to a shipper for the use of terminal facil- 
ities amounted to a concealed rebate and ordered its discon- 
tinuance. The Supreme Court apparently drew its own in- 
ferences from the evidence, determined that in fact the 
shipper was renting the facilities to the carrier for the latter’s 
use, and reversed the order. In Interstate Commerce Com- 
mission v. Chicago, Rock Island and Pacific R. Co.% the 
Commission ordered a reduction of rates from the Atlantic sea- 
board to Missouri River cities. The carriers claimed that the 
Commission had based its findings on the competitive disad- 
vantage existing between the Missouri River cities and cities 
like St. Paul and Minneapolis, and that it had no power to 
make such economic considerations a main test of reasonable- 
ness. The Supreme Court sustained the Commission’s order, 


% Tllinois Central R. R. Co. v. Interstate Commerce Commission, 206 U.S. 
441. 

% 168 U.S. 144. % 206 U.S. 441. 

% 231 U.S. 274. 98 218 U.S. 88. 
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three justices dissenting. But in Southern Pacific Railroad v. 
Interstate Commerce Commission,®® decided the next year, 
the Court held that the Commission had no power to find rates 
unreasonable because their economic effect would be to shut 
out the Willamette Valley lumber industry from the market. 

Although the Court has said that orders of the Commission 
will be reversed when omitting to take into account factors 
which ought to have been included, or when based on con- 
siderations which ought not to have been included, it has 
given no general test to determine what factors it will regard 
as falling on either side of the line. It has attempted this 
more concretely in connection with rates fixed by state 
commissions. Here obviously the only question is whether or 
not the rate is confiscatory in such a sense as to deny due 
process of law. But what test is to determine whether or 
not a rate is confiscatory? The court has laid down the gen- 
eral standard that the rate must yield a fair return on the 
fair value of the property.!° This simply raises the further 
question of what considerations are to be taken into account 
in determining the elements of fair value. Mr. Henderson’s 
papers show the uncertainties and inconsistencies of the de- 
cisions on this point.!°! They seem to hold that, while going 
value may be included,’ it is improper to include good will,’™ 
but offer no certain test as to where to draw the line. Does 
fair value mean exchange value, or original cost, or repro- 
duction cost? Mr. Henderson concludes that as to some 
factors of total value the court means one of these and as to 

99 219 U.S. 433. 100 Smyth v. Ames, 169 U.S. 466. 

101 Harv. Law Rev., xxxiii, 907 ff. and 1031 ff. 

102 Des Moines Gas Co. v. Des Moines, 238 U.S. 153 (1915); Denver »v. 
Denver Water Co., 246 U. 8. 178 (1918). See Chas. A. Prouty, in Rep. Amer. 
Bar Assoc. (1919), xliv, 438, for an attempt to explain these cases on the ground 
that the going value so included is an allowance for losses during the early 
history of the company. But in Galveston Electric Co. v. Galveston, 258 U. S. 
388 (1921) the court held that going value as represented by past deficits in 
operation must not be included. (See p. 393 of opinion.) In Houston v. South- 
western Bell Telephone Co., another case decided at the October term, 1921 
(259 U.S. 318, at p. 325), the court says: ‘‘ Whether going-concern value should 
be considered and allowed at all in determining the base for rate-making, de- 


pends upon the financial history of the company.” 
103 Willcox v. Consolidated Gas Co., 212 U.S. 19 (1909). 
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other factors another; but it appears doubtful whether the 
decisions admit of even this generalization. It is not a conclu- 
sion of pessimism or fatigue to say that, at least upon the sur- 
face of the cases, the field luxuriates in riotous uncertainty.!™ 

In short, taking the fields of administrative adjudication 
as a whole, it seems prima facie fair to conclude: 

1. That there are no iron-clad rules applicable to the 
cases in general, to forecast with certainty how far a court 
will review in a given case. 

2. A wide latitude is given to the administrative officers 
and boards to determine conclusively the matters brought 
before them. 

VII 

The policy in favor of vesting administrative determina- 
tions with finality has been forcefully stated as follows, with 
special reference to public utilities commissions: ‘‘The effec- 
tiveness of the orders of the commission . . . is largely de- 
termined by the conclusiveness of its findings. For the com- 
mission to be most efficient and of the greatest practical value, 
its orders and regulations, issued after due investigation, must 
become and remain effective with the final disposition of the 
commission. The necessary delays attending review by the 
courts and their lack of time and opportunity for investigat- 
ing situations at first hand and as a current operating concern, 
constitute at once the occasion and the chief reason for com- 
mission control.’’!°> Further, it is said that expert commissions 

1% As to court review of determinations of the Federal Trade Commission, 
the Supreme Court has said (Federal Trade Commission v. Beechnut Packing 
Co., 257 U.S. 446, at p. 453): “The commission in the first instance subject to 
the judicial review provided, has the determination of practices which come 
within the scope of the act. As was said in Federal Trade Commission v. Gratz, 
253 U.S. 421, ‘The words unfair methods of competition are not defined by the 
statute and their exact meaning is in dispute. It is for the courts, not the com- 
mission, ultimately to determine as matter of law, what they include.’”’ This 
language seems to foreshadow a broad exercise of judicial review; indeed, the 
statute has been said to confer a broader power of review than the Interstate 
Commerce Act. See Federal Trade Commission v. Curtis Publishing Co., 
260 U. S. 568; and for a full discussion, see below, Chapter VIII. 


105 O, L. Pond in Annals Amer. Acad., May, 1914; also in Orth, Readings on 
the Relations of Government to Property, p. 399. See also H. J. Friedman in 
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are better qualified than the courts, not merely to find the facts 
in the technical provinces where they do their work, but also 
to draw the proper conclusions. This view is often expressed 
in the cases. One judge has said: ‘‘ How is a judge whois not 
supposed to have any of this special learning or experience, 
and could not take judicial notice of it if he had it, to review 
the decision of commissions who should have it, and should 
act upon it? It seems to us that a judge is not fit to act in 
such matter. It is not a case of the blind leading the blind, 
but of one who has always been deaf and blind in these mat- 
ters insisting that he can see and hear better than one who 
has always had his eyesight and hearing and has always used 


Harv. Law Rev., xxv, 715. It was the experience of the Interstate Commerce 
Commission from its establishment in 1887 down to the extension of its powers 
by the Hepburn Act of 1906 which served especially to emphasize the incon- 
veniences of extended court control over the orders of an administrative body. 
The Commission’s orders were not self-executing, but could only be enforced in 
a proceeding brought by the Commission in a United States Circuit Court. In 
the court proceeding the Commission’s findings had only the effect of prima 
facie evidence. ‘‘There was intolerable delay in the redress of grievances. . . . 
Intolerable delay in procedure was the constant complaint. Years elapsed 
before final judgments were rendered. The average duration of cases appealed 
was not less than four years. Sometimes they extended over twice that period. 

. The Georgia Railroad Commission cases were not settled for nine years. 
Nor did the tedious process end here. After the judicial review, the entire ques- 
tion had to be remanded to the Commission for a new order in conformity with 
the findings of the court. After nine years of litigation in the Chattanooga case, 
back it went to the Commission to be retried. First decided in 1892, it was re- 
opened in 1904. Is it any wonder that the number of formal proceedings insti- 
tuted by shippers steadily dwindled year by year? In 1901 only nineteen peti- 
tions were filed. Business of this sort was almost at a standstill. A second 
unsatisfactory feature of the relations of the Commission to the courts layin the 
refusal of the latter to accept the evidence taken before the Commission in the 
original proceedings as final... . The court treated [the proceeding before it] 
as an original proceeding even as to questions of fact, and proceeded to consider 
it de novo. This of course involved a duplication of all expenses; which, in cases 
sufficiently important to appeal, were very heavy. ... Both shipper and rail- 
road therefore commonly came to regard the proceedings before the Commis- 
sion as merely a necessary formality to be observed prior to the conclusive ad- 
judication of the matter by the courts. This placed the Commission in a most 
awkward predicament. It was compelled to render a decision upon an entirely 
imperfect presentation of facts. And this decision was thereafter liable to be 
reviewed upon the basis of entirely new testimony.” (W. Z. Ripley, Railroads, 
Rates and Regulation, 2d ed., pp. 460-462.) 


ADMINISTRATIVE FINALITY 73 


them to the utmost advantage in ascertaining the truth in 
regard to the matter in question.’’ 1% 

On the other hand, the tendency toward allowing admin- 
istrative bodies, for whatever reasons, to settle private rights 
conclusively has had to breast a combined current of busi- 
ness opposition and legal tradition. A spokesman for the 
business point of view has expressed it thus: ‘‘The main 
principle on which the government of the United States rests 
is that it should be a government of laws and not of men; 
that no one should have his life, liberty, or property taken 
without the right to appeal to the courts to determine if the 
taking is just. The doctrine that regulating commissions or 
other administrative bodies should be given an arbitrary 
power over public utilities is simply the doctrine that the 
property rights of the owners of public utilities should not 
be given the same protection as the property rights of other 
persons.”’ 1% 

The legal argument was brought to greatest clarity in the 
debate in the United States Senate during the winter of 1905- 
1906, when the proposed Hepburn amendments to the Inter- 
state Commerce Act were under consideration.'°* It was then 
proposed specifically to limit court review of the orders of the 
Interstate Commerce Commission to the question whether 
the orders had been regularly made and were within the 
Commission’s ‘‘jurisdiction.”? Senators Spooner and Foraker 
opposed the proposal, and insisted on the right of shipper and 
carrier alike to have the benefit of the independent opinion 
of a court as to whether or not the Commission’s conclusions 
were correct on the facts. The argument was put on its 
broadest grounds by Senator Foraker in a speech delivered 
February 28, 1906. He admitted that even under the pro- 
posed amendment the Commission’s orders could still be set 
aside by the courts as unconstitutional if the rates they pre- 


16 Canty, J., in Steenerson v. Gt. Northern R. Co., 69 Minn. 353, at 
p. 377. 

107 Samuel O. Dunn, “Regulation by Commission,” in North Amer. Rev., 
Feb., 1914, reprinted in Orth, Readings on the Relation of Government to 
Property, p. 332, at p. 343. 

108 See Theodore Roosevelt, Autobiography, pp. 450 ff. 
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scribed were so high as to be extortionate, or so low as to be 
confiscatory. But he demanded a larger power for the courts: 
‘‘Between extortion on the one hand and confiscation on the 
other, there is in most cases a considerable latitude within 
which the action of the Commission without review by the 
courts would be final and conclusive. Why should this juris- 
diction be withheld from the courts? Who distrusts them? 
Only violators of the law have ever had occasion to fear the 
justice they administer. They have been from the beginning 
of the common law the sure bulwark of the liberties and rights 
of the Anglo-Saxon race. Unmoved by passion, prejudice, or 
public clamor, they have ever been the steadying, reassuring 
factor in the American government. Why should the advo- 
cates of this measure, affecting as it does the highest interests 
of the American people, seek to exclude them from their ap- 
propriate participation in the determination of the great 
questions that such legislation is sure to precipitate? That 
there is this unwillingness to allow the courts an unrestricted! 
review is enough, not only to excite distrust of this remedy, 
but to condemn it.”’ 1° 

More recently the same view has been stated from the 
standpoint of a professor in an important law school. In the 
judicial application to particular cases of rules and regula- 
tions made by the same administrative body which applies 
them, he sees a danger of recurrence to the days when St. 
Louis and his Frankish predecessors sat under the oak-tree 
of Vincennes and dealt out a rude and arbitrary executive 
justice.1!! 

And so we are brought again to the initial issue. We have 
made a wide circuit of the cases and taken a rough survey of 
the latitude allowed to executive bodies acting in a judicial 

109 Ttalics mine. 

110 Cong. Rec., 59th Cong., Ist Sess., pp. 3117, 3118. For further particu- 
lars as to this controversy, see Chas. A. Prouty in Amer. Rev. of Revs., xxxiii, 
594, and J. Wallace Bryan in Amer. Law Rev., xli, 809 ff. For other general 
discussion see Hon. George Sutherland in Rep. Amer. Bar. Assoc. (1917), 
xlii, 204 ff.; William D. Guthrie, in “The League of Nations and Other Es- 
says,’”’ Presidential Address, N. Y. State Bar Assoc., Jan. 19, 1923. 


41 Green, ‘‘Separation of Governmental Powers,” Yale Law Jour., XXIX, 
371, especially at pp. 387, 388. 
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capacity ; what bearing does this latitude have on thesupposed 
right of individuals under our legal system to be ruled by law, 
and by law alone? In the United States the question is compli- 
cated by special constitutional doctrines as to the separation 
and delegability of powers, as to ‘“‘due process,”’ and as to the 
position of the courts as the ultimate interpreters of a written 
constitution. All these constitutional safeguards, however, 
are but the outworks of an elaborate structure devised to 

buttress from different sides the central doctrine of the su- 
' premacy of law;™ and discussion can be simplified by striking 
down to this essential issue. What is involved in the demand 
that the determination of rights should in the last analysis be 
a matter for the courts alone? 


2 See J. F. Dillon, The Laws and Jurisprudence of England and America 
(Boston, 1894), pp. 225 ff. 


CHAPTER IV 


HISTORICAL DOCTRINE OF THE SUPREMACY 
OF LAW 


Wuat essential difference is there under current American 
conditions between the law courts on one hand and adminis- 
trative tribunals on the other which should cause the ones to 
be feared and the others favored?! The judges of our law 
courts are in some jurisdictions appointed by the state gov- 
ernor; industrial boards, health boards, and utilities commis- 
sions are often selected by the same method. In most of the 
states the judges are elected by the people; so are the mem- 
bers of many administrative boards. Judges generally hold 
office not for life but for a definite term of years, like ad- 
ministrative officials. They are often elected on party tickets; 
frequently there is some provision to secure bi-partisan, if 
not non-partisan, membership of administrative bodies. In 
the light of the theory of sovereignty which has come to be 
practically axiomatic within the last hundred years, we act 
everywhere on the assumption that judges and officials alike 
are government officers engaged in substantially the same 
work of carrying into execution the will of the state, as ex- 
pressed in law. For law is primarily conceived to-day as the 
will of the state,” applied to the conduct of individuals through 

1 See language of Thompson, J., in State Public Utilities Commission »v. 
Springfield Gas & Electric Co., 291 Ill. 209, at p. 216: “It is clear from the 
salary fixed for the commissioners and the great power vested in the commis- 
sion that the legislature intended to create an office of dignity and great re- 
sponsibility. ... The commission sits to administer justice . . .. The notion that 
commissions of this kind should be closely restrained by the courts, and that 
justice in our day can only be had in courts is not conducive to the best results. 
There is no reason why the members of the Public Utilities Commission . . . 
should not develop and establish a system of rules and precedents as wise and 


beneficial within their sphere of action, as those established by the early 
common-law judges.”’ 


* Among Anglo-American legal writers this view goes back at least to 
Blackstone: ‘‘Municipal law is a rule of civil conduct prescribed by the su- 
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various appropriate contacts. This necessitates adjudication; 
what gives rise, then, to the feeling that the process of adju- 
dication should function through the medium of a body of 
officers called by one name rather than another, though 
similarly chosen and holding their authority by substantially 
the same tenure? 

There are a number of answers. The first is that we here 
touch into life an obscure nerve of slumbering tradition — a 
, herve running back into a remote period strangely out of 
keeping with the railroads and electric-power companies and 
modern sanitary arrangements which its dead hand still so 
powerfully affects. The reference just made to judges as 
government officials, and the statement that their function, 
like that of other officers, is to execute law as the will of the 
state, should direct attention to a paradox already noted but 
not emphasized. The paradox consists in setting law and 
government over against each other as opposites. Such an 
antithesis is wholly foreign to current assumptions which can 
let pass without objection an assertion that judges are govern- 
mental officers of the state. Yet a mode of thought wherein 
the opposition was not a paradox but a self-evident common- 
place rules us from the grave when, like Senator Foraker, we 
appeal from the decisions of administrative bodies to our 
right to be judged in a court of law. To make the point clear 
requires a descent into the sub-cellars of our legal history. 


I 


Few governments have ever more completely violated our 
American dogma of the separation of powers than the medi- 
aeval government of England.’ Its central organ, the Curva 
Regis, was at once Parliament, Privy Council, and courts 
of lawinone. Differentiation took place slowly, and separate 
bodies ultimately emerged from the common germinal cell. 
But before this process had ended, feudalism had given place 


preme power in a state,’’ Commentaries, ed. Christian i, 46. See also T. E. 
Holland, Elements of Jurisprudence, 10th ed., pp. 58, 54; W. W. Willoughby, 
The Nature of the State, p. 163. 

‘ G. B. Adams, Origins of the English Constitution, pp. 194, 195. 
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to the strong despotism of the Tudors. Parliament, the 
Privy Council, and the law courts, although by this time 
separate organs,’ were all alike more or less completely sub- 
servient to the will of a personal sovereign. What might 
have happened to the law courts in England is illustrated by 
two centuries of the history of the Parliament of Paris.° 
Maitland has summed up their position under the Tudors by 
saying that ‘‘the judges of the courts of common law were 
very distinctly the king’s servants. It is needless to accuse 
them as a class of any disgraceful subserviency, but some of 
them were disgracefully subservient — past history had 
made their position difficult. The king was the fountain of 
all justice; they were but his deputies — this was the old 
theory.’”’ ® A hundred years later all this had changed. The 
judges had become independent of the crown. They no 
longer held office durante bene placito. By the Act of Settle- 
ment their commissions were to be made out quamdiu se bene 
gesserint, their salaries were to be permanently fixed, and they 
were not to be removable except on the address of both Houses 
of Parliament.’ In the history of those hundred years, and 


4 Maitland, Constitutional History of England, p. 253. 

5 See G. Hanotaux, La France en 1614, pp. 177-180. 

6 Maitland, op. cit., p. 267. For the part that the common-law judges 
played in exalting the royal prerogative in the reign of Henry VIII, see 
H. A. L. Fisher, Political History of England from 1486 to 1647, pp. 214, 215: 
“Tt was a dictum ascribed to Fyneux, the lord chief-justice, that ‘the prince’s 
prerogative and the subjects’ privileges are social felicities together, but empty 
notions asunder.’’’ Lord Herbert of Cherbury observed in his Life and Reign 
of Henry VITI that “that king was noted not to admit reason of law everywhere 
for reason of state; therefore he used to take the advice of the judges obliquely, 
and no otherwise than to discover how safe his own designs were, and so with 
less danger to vary from them. Which deviations yet he would so regulate as 
his actions had still, if not their ground, at least their pretext, from the com- 
mon law’’ (ed. 1649, pp. 3,4). Cf. also the well-known passage from Lord 
Bacon’s ‘‘Essay of Judicature’: ‘‘Let judges be lions, but yet lions under the 
throne, being circumspect that they do not check or oppose any points of 
sovereignty’’; also Bacon’s “Speech to Sir John Denham, when he was called 
to be one of the Barons of the Exchequer” (1617): “The king’s prerogative and 
the law are not two things; but the king’s prerogative is law, and the principal 
’ part of the law, the first born or ‘pars prima’ of the law; and therefore in con- 
serving or maintaining that, you conserve and maintain the law” (James 
Spedding, The Letters and the Life of Francis Bacon, vi, 203). 

7 Maitland, op. cit., p. 312. 
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the signal change which it embodied, the view and habit had 
crystallized which concern us here — and largely as a result 
of forces represented, and in great measure shaped, by a single 
man, Chief Justice Coke. The origin of these forces requires 
still another descent into legal origins. 

Feudalism has been described as organized anarchy. More 
definitely, it was an unstable equilibrium of multitudinous 
political forces pulling in different directions. The only 
stabilizing force was the power of the king, stronger in Eng- 
land for various reasons than elsewhere; and hence against 
the king’s power were everywhere pointed the weapons of 
every feudal class in turn. The motives of Gregory at 
Canossa, and of the barons and Stephen Langton at Runny- 
mede, were not dominantly unselfish, and their object was 
the same — to put a bridle on the power of a king. The 
growth of trade, the visitations of the plague, the temptations 
of wool-growing, the invention of gunpowder, and the increase 
in the quantity of money worked in England, as some of the 
same and other causes worked in France, in the king’s favor, 
and proved too strong for the forces of opposition. The result 
was the sudden emergence on the map of Europe, near the time 
of the discovery of America, of a brood of centralized mon- 
archies, governed by dynasts steeped in the feudal view that 
public office was private property and that kingdoms and pro- 
vinces were estates to be farmed in the interest of a sovereign 
person. What had before been the selfish interest of separate 
classes now became perforce the cause of a whole nation; and 
seventeenth-century advocates of public liberty against the 
patrimonial theory of sovereignty resorted to the argumenta- 
tive weapons which had been forged by feudal and ecclesi- 
astical polemic in older struggles against the royal power. 
Of these none was more congenial than the idea of “‘sover- 
eign law.” 


8 ‘The King is above all a functionary with the full control of all public 
power... and above all a lord with full ownership of public power. . . . Also for 
long the kings of France have had sovereign power by prescriptive right of 
property,’”’ Loyseau, Traité des Offices, quoted in Duguit, Law in the Modern 
State, trans. Laski, p. 7. 
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II 


Dilettante speculation under the Roman Empire conven- 
tionalized the notion that men had invented laws to control 
their rulers. Both Seneca and Tacitus, different as were their 
general points of view, adopted it.* It was congenial also to 
Church fathers, who appealed to it as an argument in their 
clashes with refractory emperors.!2 By way of reaction, im- 
perialists emphasized the Byzantine doctrine that the em- 
peror was legibus solutus;4 and the issue thus joined re- 
sounded throughout the Middle Ages until it touched our 
own problem in the historic controversy between James I 
and Coke. 

Controversial phrases have a habit of deepening into philo- 
sophical absolutes, especially when they respond to some 
vague and widely felt necessity; and so it was soon said, not 
that the king is bound by laws, but that the king is under 
‘“‘the law.” 2 This was in part due, no doubt, to the Ger- 
manic view of law, to which we shall have to turn in a moment; 
perhaps it was also in part a reversion to Aristotle’s theory of 
the ‘“‘sovereignty of law.’’'® At all events, an abstract entity, 
so congenial to the mental habit of the Middle Ages, had 
been conceived, which was thought of as a protective power 
existing above the king, and placing a limit upon his sover- 
eignty. ‘‘ We will not condemn or dishonor or oppress anyone 
contrary to the law and to justice,” announced the grandsons 
of Charlemagne at Mersen; in Magna Charta, John acknowl- 
edged the supremacy of ‘‘ the law of the land.” 

The idea was carried forward in English legal thought by 


9 Seneca, Epistolae, xiv, 2, 6 (ep. 90); Tacitus, Annals, iii, 26. 

10 R. W. and A, J. Carlyle, History of Mediaeval Political Theory in the West, 
i, 163, 164. 

1 JIbid., p. 171. 12 Tbid., p. 230. 

‘8 Politics, III, xvi, 5: 6 wey obv rdv vopov Kedebwv Apxew Sone? Kedebew &pxeww 
Tov Béov Kal rdv vodv pdvous, 6 5’ &vOpwrov KeXebwv mpocri@nar Kat Onplov (“He who 
bids the law rule may be deemed to bid God and reason rule, but he who bids 
man rule adds an element of the beast’); ibid., IV, iv, 31: Se? yap rdv wer vopor 
dpxew mavrwy, Tov 6¢ Kad’ &acra Tas d&pxds kal ralrnv modurelay xpivew (“The law 
ought to be supreme over all, and the magistracies and the government should 
judge only of particulars’’). 
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Bracton; and through the old cases runs a red thread of 
“fundamental law” which neither the king nor his Parlia- 
ment can touch." With the reaction against the abuse of 
royal power by the Stuarts, this ‘‘fundamental law’’ rises 
into central prominence,!* dominates the pamphlets of the 
times, and stores up its energy for the future in Harrington’s 
famous phrase which, at one remove, sways our American 
courts still, when they announce that government should be 
_ by laws, and not by men.!* 

Throughout this development, law is thought of as some- 
thing separate from and independent of government. We 
ought to note also that government, as we speak of it to-day, 
was not spoken of in the Middle Ages, for no such thing ex- 
isted: in its place stood the power, or imperium, or ‘‘ sover- 
eignty,”’ as it later came to be called, of the ruler. The 
phrases of a period must be read in the light of its problems, 
and of the facts which lie behind them; and the pertinent 
fact in the later Middle Ages was that the functions which 
we to-day call government were in effect conceived as the 
private property of a sovereign person, expressed in terms 
of land law. The king owned his supreme lordship with its 
incidents of power, as his knights owned the lordship of their 
several fiefs.” There was no public law, in our sense, for 
there was as yet no real “‘commonwealth.”’ The common- 
wealth, or nation, first emerged as a clear fact in Europe in 
the sixteenth century, the product of the multiple social and 
economic and military changes of a period of change.'® 

14 See Pound, Spirit of the Common Law, pp. 64 ff. 

18 Mcllwain, High Court of Parliament, pp. 81-92. Even an innovator like 
Cromwell was driven by the logic of his position to insist upon an immutable 
“fundamental” law, supreme over government: ‘‘Some things are Funda- 
mentals! . . . In every government there must be somewhat Fundamental, 
somewhat like a Magna Charta, which should be standing, be unalterable. . . 
Of what assurance is a Law .. . if it lie in the Legislature to wnlaw it again?.. . 
It will be a rope of sand; it will give no security; for the same men may unbuild 
what they have built,” Speech of Sept. 12, 1654, in Carlyle’s Cromwell. 

16 Harrington, “‘Oceana,’’ Works, ed. Toland, 3d ed., 1737, p. 37. 

17 Loyseau, quoted in Duguit, Law in the Modern State, trans. Laski, p. 7. 
See also Bodin, Siz Livres de la République (Paris, ed. 1577), p. 89. 


18 For the growth and emergence of a nation or “commonwealth” in 
France and the various forces that contributed to it, see Gabriel Hanotaux, 
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When it emerged, it had no political organs of its own — no 
organs, that is, responsive and responsible to it.’? On one 
side of a gulf stood the people, at last welded into a more 
or less organic unity, and on theother, wholly divorced from 
them, their rulers, claiming authority by a transcendental 
title, and subject to no popular check or control. Govern- 
ment, in short, was not an organ of an organized people, but 
an alien force imposing itself from above and claiming to rule 
by an inherent and not a derived authority.”° The history of 


La France en 1614, pp. 105-181. Bodin’s Republic represented the coming of 
this development to self-consciousness. 

19 At the outset, “commonwealth” was a crude personification identified 
with the person of the monarch. The king was the “bearer of the public per- 
son”’ of the universitas, or community, subject to him; the wniversitas acts 
through him, John of Salisbury, Policraticus, iv, 2; v, 4. This is the conception 
which still lies at the heart of Hobbes’s political theory. ‘Sola patria, which is 
the prince, doth challenge to herself all duties,’’ wrote a member of Parliament 
during Mary Tudor’s reign, Hatfield MSS, i, 530, 531, quoted in Pollard, Poli- 
tical History of England from 1547 to 1603, p. 132. This identification no doubt 
goes back to the mediaeval inability to conceive the possibility of a universttas, 
e.g., a kingdom, taking corporate action except through its “head,” 7. e., the 
king. See my article on ‘‘The Mediaeval Conception of Kingship as Developed 
in the Policraticus of John of Salisbury” in Speculum (July, 1926), i, 308 at pp. 
332, 333. As late as the time of Coke, the view was urged in argument at the 
bar that a corporation could not exist without a head, any more than could a 
“body natural,’’ and several cases from the Year Books cited in support of it, 
Case of Sutton’s Hospital, 10 Coke Rep. 30b. Its natural consequence was the 
dictum of Bartolus, ‘‘imperator est ipsum imperium,” Com. in Cod., x, rubr. 1, 
or. 13. It probably lies at the basis of the common-law doctrine that “the king 
is a body politic”’: ‘and oftentimes in the reports of our book-cases, and in acts 
of Parliament also, the crown or kingdom is taken for the king himself,’’ Cal- 
vin’s Case, 7 Coke Rep. 12a. But in the same case the position of the king was 
further aggrandized by the holding that allegiance is due to him in his natural 
personal capacity, ‘and it is not due to the politic capacity only, that is, to his 
crown or kingdom distinct from his natural capacity,” ibid., 10a. This was the 
outgrowth, no doubt, of the feudal conception of “homage,” J. Flach, Les 
Origines de l’Ancienne France, ii, 429, ibid., iii, 388; Funck-Brentano, Ie Roi, 
p. 9, pp. 21 ff.; Seignobos, The Feudal Régime, tr. Dow, pp. 38-39; also my article 
above referred to, Speculum, i, pp. 322-325. The result was to buttress personal 
absolutism from two entirely inconsistent directions. 

20 See Filmer, Patriarcha, ch. ii. The doctrine was even advanced that all 
the goods of the subject belonged to the sovereign, who might at his good 
pleasure resume the whole or any part. In a debate in the House of Commons, 
Sergeant Heale said: ‘I marvel much, Mr. Speaker, that the House should 
hesitate about a subsidy asked by the Queen, when all we have is her Majesty’s, 
and she may lawfully at her pleasure take it from us; yea, she hath as much 
right to all our lands and goods as to any revenue of her crown,” Parl. Hist., 
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subsequent centuries is full of popular effort, first to place 
checks on this alien force, as is best seen in seventeenth- 
century England, and afterwards to demolish it altogether 
and substitute in its place a power frankly delegated by the 


people. 
This second step was not fully taken until our own and 


the French revolutions; even Burke could still regard as a 
shocking novelty the doctrine that sovereign rulers should be 
required to derive their titles from the ruled.** During the 
formative period of the ideas which guided our so-called 
‘founding fathers,’ government as men knew it was largely, 
in fact as in thought, a power existing independently of the 
people; an autocratic power in the full etymological sense, 
belonging of right to an individual, and around which the 
people were seeking under difficulties to weave a web of ef- 
fective control. This effort took the form in England of de- 
veloping a representative Parliament as a responsible agency 
of the people, with power sufficient to check and balance the 
independent power of the king. The meaning of this struggle 
is embalmed for us to-day in the doctrine that legislative 
power must be kept separate from executive.” 


i, 920, quoted in Campbell’s Lives of the Lord Chancellors, ii, 204. This was but 
a logical extension to chattels of the basic principle of feudal land-law; but was 
not the good sergeant committing the unpardonable sin of his calling in reason- 
ing from land to chattels? 

21 See his strictures in the first part of Reflections on the Revolution in France 
against Price and Priestly for maintaining the doctrine. Grattan told Samuel 
Rogers that ‘Burke could not sleep quietly on his pillow at night unless he 
thought that the king had a right to take it from under him.” Recollections of 
the Table-Talk of Samuel Rogers (N. Y., 1856), p. 173. 

22 For the connection see Locke, Second Essay of Civil Government, cc. 
xii, xiii; see also Rapin, Dissertation sur les Whigs et les Tories, and the writings 
of Bolingbroke, passim, especially Remarks on the History of England, Letter vii, 
and Dissertation on Parties, Letters xi, xii, xiii. The theory was a compro- 
mise with the idea of a monarch ruling by original] rather than by derived right; 
Parliament existed as a check. An effective survival in practice is the inde- 
pendent ordinance-making power of the British crown; see Willoughby and 
Rogers, Introduction to Government, p. 205. For the influence of Rapin, with 
his theory of separation of powers, on American thought, note that Jefferson 
preferred Rapin’s History of England to all other histories of that country, 
letter to anonymous correspondent, Oct. 25, 1825 (Complete Works, ed. Wash- 
ington, vii, 412); and that John Dickinson used Rapin’s History in his Farmer’s 
Letters, 1767, no. xi (Political Writings, Wilmington, 1801, i, 262). 
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But the effort in England to check royal independence by 
building up against it a concrete organ of government re- 
sponsible to the nation was mainly the work of the second 
half of the seventeenth century; the early part of the century 
sought to apply a check of a different sort. The Middle Ages 
were still near enough at hand for the transcendental to pre- 
serve its glamour and its force — transcendental authority 
was still the most respectable authority: and therefore, if the 
king claimed independent supremacy by a transcendental 
title, the most effective check on that supremacy would be 
to erect over him a power more transcendental still. Such a 
power was ‘‘sovereign law.’’ In this conception, foreign as it 
is to our current ways of thought, we are face to face with the 
meaning of that separation between law on the one hand and 
government on the other which is somehow so congenial to 
us still, but yet so puzzling when we come to set it side by 
side with some of our other everyday working assumptions. 
To the Middle Ages and the men who were heirs of the Middle 
Ages, law was not the will of the state expressed through the 
government, for what government there was, was not prop- 
erly an organ of the state, as we conceive it, at all; law was a 
transcendental force, ‘‘the breath of God, the harmony of 
the world,” * clothed with an inherent and independent au- 
thority, and ruling the sovereign from above and without, as 
the sovereign in his own turn ruled from above and from 
without the individuals and groups who were his subjects. 
This was the idea which had been used as a weapon against 
kings in the Middle Ages; one of the counts in the indictment 
against Richard II was that he had enforced enactments 
which were erroneous and repugnant to law and to reason.*4 
And this was the idea for which Coke did battle against 
James. 

What was the nature and content of this law, which was 

*8 Hooker, Ecclesiastical Polity, Book I, ch. xvi; or, as Mr. Justice Holmes 


has phrased it, “‘a brooding omnipresence in the sky,’’ Southern Pacific Co. v. 
Jensen, 244 U.S. 205 at p. 222. 


*4 Mcllwain, High Court of Parliament, p. 69. “The conflict between law 
and prerogative constitutes a large part of English constitutional history,” G. 
B. Adams, Constitutional History of England, p. 79. 
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not the creature of government but was above government? 
The idea, as a practical force, appears to have had a Teutonic 
and not a Roman origin. The Romans made much, of course, 
of natural law; but at the time of the invasions they had 
come to recognize positive law as deriving its authority from 
the will of the emperor — that is, as we should say, from the 
government. The Germanic conception of positive law, on 
the other hand, was the product of less sophisticated institu- 
tions. The law that they knew was custom — the imme- 
morial usages which had crystallized within the tribe and 
were pronounced from time to time in the solemn dooms of 
the elders. ‘“‘It was part of the national or tribe life; it had 
grown with the tribe, changing, no doubt, but the people or 
the tribe were hardly conscious of the changes.” ?> ‘‘To 
them the law was not something made or created at all... 
legislative acts were not expressions of will, but records or 
promulgations of that which was recognized as already bind- 
ing upon men.”* Law was thus naturally conceived as a 
permanent thing, something always existing and to be found 
by the elders in council, announced by them but not made.” 


25 Carlyle, History of Mediaeval Political Theory in the West, i, 235; see also 
Mcllwain, op. cit., p. 46. 

26 Carlyle, op. cit., iii, 41. “It is difficult to appreciate that among all peoples 
in their earlier periods of political development the state was regarded as al- 
most exclusively an organ for the execution of the law, not for its creation,” 
W. W. Willoughby, Political Theories of the Ancient World, p. 64. 

2 Discovery THEORY oF Law. This notion of law as something not made, 
but existing and to be found, was common to European peoples so long as their 
institutions remained comparatively primitive. Thus it forms a part of the 
weil-known definition of law attributed to Demosthenes: ‘Every law is a dis- 
covery, a gift from the Gods, a precept of wise men, a righting of intentional 
and unintentional wrongs, a compact between all the members of the state, in 
accordance with which all who are within the state should live,” First Speech 
against Aristogeiton, 774. For a very early expression of the view that law isa 
“ discovery,” coupled oddly with an anticipation of the doctrine of legislative 
sovereignty, see Herodotus, III, 31: ‘“Etpopévov rod KapPtoew, drexpivovro aire 
[ol Bacidfion Sixacral ]... ddpevor ekevpnxévar vopov 7G Bacrrebovre Lepotwy ekeivac 
route 76 Gy Bobdnrat.” For a very late view, see Calvin Coolidge, Have Faith in 
Massachusetts, p. 4: ‘Men do not make laws. They do but discover them.... 
That state is most fortunate in its form of government which has the aptest 
instruments for the discovery of laws.” For an intermediate view, which 
dominated the thought of the middle ages, and which identified the “immuta- 
ble law” with the “law of God,” see St. Augustine, De Vera Religione, c. 31: 
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In fact, almost the greatest possible violation of law was to 
change it. Hence the clamor against progressive kings raised 
throughout the Middle Ages by the people, demanding back 
their ‘(good old laws”; every reform had to be disguised 
under the appearance of a restoration of long-lost legal 
rights.28 Gradually from Roman sources filtered in the idea 
of a law of nature, in England spoken of as simply a law of 
reason,?® which becomes confused in no clearly understood 
way with the customary law of the land; so that “to discern 
the law of reason from the law positive is very hard,” as we 
read in ‘‘Doctor and Student.” *° Fortescue, whom Coke 
follows in the main on this point, says that the laws of Eng- 
land are natural, customary, and statute; ‘‘the two former, 


“‘Conditor legum temporalium . . . illam ipsam consulit aeternam de qua nulli 
animae judicare datum est; ut secundam ejus incommutabiles regulas quid sit 
pro tempore jubendum vetandumque discernat. Aeternam igitur legem mundis 
animis fas est cognoscere, judicare non fas est [italics mine]. Hoc autum interest, 
quod ad cognoscendum satis est ut videamus ita esse aliquid vel non ita; ad 
judicandum vero addimus aliquid quo significemus posse esse et aliter.’’ 
(Migne, Pat. Lat., xxxiv, 147.) 

28 Mcllwain, op. cit., p. 66; this was observed and commented on in the 
Eikon Basilike (16mo ed., 1649), pp. 124 ff. 

29 “The work done elsewhere by the ‘law of nature’ was done in England by 
‘reason,’’’ Holdsworth, History of English Law, 1st ed., ii, 512 ff. Doctor and 
Student speaks of “the law of nature, which is also called the law of reason” 
(Dialogue I, ch. ii); ‘when anything is grounded upon the law of nature, they 
say [in England] that reason will that such a thing be done” (tbid., ch. v). 
See also Pollock, Essays in the Law (London, 1922), pp. 55-59; The Expansion 
of the Common Law (Boston, 1904), pp. 107-139. 

8° Dialogue I, ch. ix. In Calvin’s Case (7 Coke Rep. 1a, at p. 4b, and 12b), 
Coke said that the law of nature was part of the law of England. In his argu- 
ment in the same case, Sir Francis Bacon said: ‘‘Our law is grounded upon the 
law of nature. . . . For as the common law is more worthy than the statute law, 
so the law of nature is more worthy than them both. ... It was civil and na- 
tional laws that brought in these words and differences of ‘civis’ and ‘externus,’ 
alien and native. And therefore because they tend to abridge the law of nature, 
the law favoureth not them, but takes them strictly; even as our law hath an 
excellent rule, that customs of towns and boroughs shall be taken and con- 
strued strictly and precisely, because they do abridge and derogate from the 
law of the land. So by the same reason, all national laws are to be taken strictly 
and hardly in any point wherein they abridge and derogate from the law of 
nature.” Works, ed. Spedding, Ellis and Heath (Boston, 1861), xv, 202, 226. 
This exaltation of the ‘law of nature’? above the common law seems unique, 
and was no doubt for a political reason; ordinarily they were identified; the 
“‘reason”’ of the common law, and the law of nature, were taken to be the same. 
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when they are reduced into writing and made public by a 
sufficient authority of the prince and commanded to be ob- 
served, they then pass into the nature of statutes.’ 3! In 
short, a statute does not make new law; it promulgates, and 
gives greater emphasis and clarity to, what had always been 
law before.*® It is the peculiar relation which subsisted in 
England between ‘‘natural law,” or the ‘‘law of reason,”’ on 
the one hand, and the customary law of the land on the 
other, that lends to the English common law its distinctive 
flavor. Common law was essentially custom, but it was also 
something more: it consisted of customs which were regarded 
as reasonable, or at least not unreasonable. The common 
law was thus conceived as fused of two elements and pre- 
senting two aspects: (1) it was the law of the land, that is, a 
body of traditional custom; (2) it was the “‘perfection of 
reason.”’ So artificial was the manner in which these two 
elements united to form it, that it was a science and ‘‘mys- 
tery”’ in the mediaeval sense, to be known only after hard 
discipline and study.** On the other hand, such was the in- 
trinsic and independent authority of the elements themselves, 


31 De Laudibus Legum Angliae, ch. xv. Cf. Oliver St. John, in his argument 
against Strafford (1641): ‘‘If any question arise concerning either a Custom or 
an Act of Parliament, the Common Law of England, the First, the Primitive, 
and the General Law, that’s the Rule and Expositor of them, and of their 
several extents.” (Rushworth, Strafford’s Trial, p. 695.) 

32 For the resulting tendency, still at work, in the Anglo-American legal 
system to treat statutes as of relatively minor authority in comparison with 
the common law, see Pound, ‘‘Common Law and Legislation,” in Harv. Law 
Rev., xxi, pp. 283 ff., and Interpretations of Legal History, p. 65. For a particular 
attempt by the courts to whittle away the effect of a statute by engrafting 
common-law doctrines into its construction, see Seaboard Air Line R. Co. v. 
Horton (1914), 233 U.S. 492, and Edward P. Buford, ‘‘ Assumption of Risk 
under the Federal Employers’ Liability Act,’ Harv. Iaw Rev., xxviii, 163 ff. 

33 Doctor and Student (Dialogue I, ch. iv) enumerates six principal sources 
of the law of England: (1) the law of reason; (2) the revealed law of God; 
(3) general customs of the realm; (4) principles called maxims; (5) particular 
customs; (6) statutes. Of the conception of law in this period Professor 
Sidgwick has said: “Law was to an important extent conceived by both 
governors and governed as a subject of science, capable of being learnt by 
special study, but not capable of being altered by the mere arbitrary will of 
the government any more than the principles of mathematics,” Elements of 
Politics, 2d ed., pp. 652, 653. Cf. the attitude of Mr. Justice Field in his 
dissenting opinion in Munn ». Illinois, 94 U.S. 117. 
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natural reason and immemorial tradition, that the common 
law, so intimately compounded of both, was well qualified 
from the standpoint of the times to occupy in men’s minds a 
position more venerable than even the sovereign power of a 
monarch. The place which common law, so conceived, held 
in the thought of Englishmen at the beginning of the Tudor 
period has been vividly described by Father Figgis: 

“The Common Law, though containing much that may 
originally have been directly enacted, yet possessed that 
mysterious sanctity of prescription which no legislator can 
bestow. The Common Law is pictured invested with a halo 
of dignity peculiar to the embodiment of the deepest princi- 
ples and to the highest expression of human reason and of the 
law of nature implanted by God in the heart of man. As yet 
men are not clear that an Act of Parliament can do more than 
declare the Common Law. It is the Common Law which men 
set up as the object of worship. They regard it as the symbol 
of ordered life and disciplined activities, which are to replace 
the license and violence of the evil times now passed away... . 
Instead of the caprice of the moment or the changing princi- 
ples of competing dynastic policies, or the pleasure of some 
great noble, or the cunning of a usurper, thereshall rule in Eng- 
land a system, older than Kings and Parliaments, of imme- 
morial majesty and almost Divine authority. . . . The Com- 
mon Law is the perfect ideal of law; for it is natural reason, 
developed and expounded by the collective wisdom of many 
generations. By it kings reign and princes decree judgment. 
By it are fixed the relations of the estates of the realm and 
the fundamental laws of the constitution. Based on long 
usage and almost supernatural wisdom, its authority is 
above, rather than below, that of Acts of Parliament or 
Royal ordinances, which owe their fleeting existence to the 
caprice of the King or the pleasure of councillors, which have 
a merely material sanction and may be repealed at any 
moment.’ *4 

Such an entity was well fitted to fill that position of tran- 


“4 Divine Right of Kings, 1st ed., pp. 226-228. 
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scendent and inherent authority which Coke was to give to 
it in his controversy with James.*® 


III 


The policy of James was part of a constitutional process 
which was at the same time at work all over Europe. Life 
having gone out of the old struggle between the mediaeval 
classes in the new-found unity of the nation, the checks and 
balances which that old struggle had created were silently 
breaking down, leaving room for the expansion of royal pre- 
rogative to fill up the vacuum. James, like the Tudors before 
him, used his opportunity. He undertook to promulgate his 
personal will as law in the forms of ordinances which had 
never secured the consent of Parliament.** He established 
executive courts, which were not bound by the common law 
and were subject only to his own will, for the trial of cases 
over which there was already jurisdiction in the common-law 
courts.*”? He claimed the right to judge in his own person 
whatever causes he pleased.** These pretensions, if realized, 
would have reduced England in fact, as in theory, into a 
private estate of the king, just as France was in process of 
being reduced.*® 

But in the way of these pretensions Coke set as a barrier 
the supremacy of the common law. The struggle which en- 
sued raised issues which, so far as mere form is concerned, 
were strikingly like many of those raised to-day in connection 
with the powers of administrative boards and commissions, 
and which have by force of precedent carried over to affect 
our modern attitude toward the latter. Thus, the question 
whether or not the king can issue ordinances parallels our 

35 The identification of the “common” law with the “fundamental” law 
which was supreme over the king, goes back at least to 1607, when James re- 
ferred to it in a speech to Parliament. Mcllwain, op. cit., p. 82; The Political 
Works of James I, p. 300. It was made by Philip Hunton in his Treatise of 
Monarchy (1643), and answered by Filmer: see his F’reeholder’s Grand Inquest, 
etc., ed. 1680, p. 266. 

36 12 Coke Rep. 74. 

37 12 Coke Rep. 40, 50, 58, 82. 


38 12 Coke Rep. 63. 
38 For an excellent summary, see J. A. R. Marriott, Falkland, ch. ii. 
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modern question as to whether or not an executive body or 
officer can establish regulations; and the arguments used 
pro and con have followed much the same lines. Coke lays 
it down that the king may not alter the law of the land, and 
therefore cannot by proclamation make a thing unlawful 
which was lawful before. ‘‘Proclamations which are against 
law and reason for that are void.’ 4? But who was to decide 
the question of lawfulness or reasonableness? Coke’s answer 
was, the common-law judges; and he went farther and held 
it was their right ‘‘for the weal public” to be the final inter- 
preters of statutes, and acts of Parliament as well.“ Chan- 
cey’s Case has a significant resemblance to modern cases in 
administrative law.*2 A statute of Elizabeth conferred cer- 
tain jurisdiction on the High Commission, an executive court 
consisting largely of men who were not lawyers. Under this 
statute the Commissioners took jurisdiction of a petition 
brought against one Chancey by his wife, charging adultery 
and non-support. They ordered the defendant to allow the 
petitioner suitable maintenance, and, on his failure to obey 
the order, committed him to jail for contempt. Coke issued 
a writ of habeas corpus out of the Common Pleas for his re- 
lease. The question turned entirely on the interpretation of 
the statute of Elizabeth. Coke claimed that it was the right 
of the judges to interpret it, and in so doing held that it 
was merely declaratory of previous law and conferred no 
new jurisdiction on the Commissioners, and hence that they 
had acted without jurisdiction in their proceedings against 
Chancey. 

Driven forward by the logic of his position, Coke finally 
claimed for the judges the power, not merely to interpret, 
but in effect to set aside a statute. This was in the well- 
known case of Dr. Bonham, a case which also belongs in the 
family tree of modern administrative law cases. A charter of 
Henry VIII had forbidden any person to practice physic in 
London who had not been examined and licensed by the Col- 
lege of Physicians of that city. This charter was confirmed 


40 12 Coke Rep. 75. 41 12 Coke Rep. 85. 
# 12 Coke Rep. 82, 84. 48 12 Coke Rep. 85. 
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by an act of Parliament which gave to the College power to 
commit to jail persons who practised in London without its 
license, and also to impose # fine upon them, one moiety of 
which was to be paid to the king and the other moiety to the 
College, Vonham held the degree of doctor of medicine from 
the University of Cambridge, He took an examination before 
the London College of Physicians and failed to pass, and there- 
after, against the order of the College, continued to practise 
. in London, He was summoned before the College authorities 
and given a hearing, at which he set up his right as a uni- 
versity graduate to practise without the license of the College. 
The College punished his defiance by committing him to jail, 
and he brought an action of trespass for falee imprisonment. 
The case was heard on demurrer, and judgment was given for 
the plaintiff. The court refused to apply that part of the 
statute which authorized the College to punish those who 
practised in London without its license, and held that its 
power to fine and imprison was strictly limited to cases where 
actual malpractice was proved, This result was reached only 
by a palpable misconstruction of the statute, 4 misconstruc- 
tion explained by Coke on the ground that the other and 
obviously sounder interpretation would make the College 
authorities at once judges and parties in the same cause. 
Such a result would be contrary to common law; and then 
follows the famous sentence: “and it appears in our books 
that in many cases the common law will control acts of Par- 
liament and sometimes adjudge them to be utterly void; for 
when an act of Parliament is against common right and rea- 
gon, or repugnant or impossible to be performed, the common 
law will control it, and adjudge such act to be void.” # 

“8 Rep. 118. Lord Holt approved the doctrine of Dr. Bonham’s case in 
City of London 2. Wood, 12 Mod. (9, at p. 87. Cf. alwo Coke, Inst, iii, 111: 
“Vf any #tatute be made to the contrary ff Magna Chart, it hall be holden for 
none.” The doctrine of Dr. Bonham’s case was expressed in #ightly different 
form by Lord Chiecl Justice Hobart a lew years later: “An act of Parliament 
mate egzinet natural equity, 28 to make a man judge in his own cause, is void 
in ite, for jura natura eunt tmmsalilia, ond they are leges legum,” Day v. 
Savedge, Hobart, 87 (1022). This is one of the rare cases where our courts have 


used the term “law A nature” Milton wrote that “all our lawyers admit that 
if any lew or custom be contrary to the law of God, of nature, or of reason, it 
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The effect of these decisions is that in any dispute of 
jurisdiction between executive bodies and the law courts, the 
latter will assume paramount authority to define the juris- 
diction of the former. The reason is clear. The executive 
is the king, — that power in the community which claims 


ought to be looked upon as null and void,” “Defence of the People of England,” 
¢. viii, in Prose Works, Bobn ed., i, pp. 168, 169. Locke says that a statute is 
void if contrary to natural law, Second Essay of Civil Government, ch. ii. 
Blackstone repeats Locke: ‘The law of nature is superior in obligation to 
any other . . . no human laws are of any validity if contrary to this,’’ Com- 
mentaries, ed. Christian, i, 41. But Christian points out in a note the conflict 
with Blackstone’s own doctrine (ibid., p. 91) of legislative sovereignty. Coke’s 
dictum in Dr. Bonham’s case may be compared with Selden’s language: ‘The 
parliament may declare law as well as any inferior court, viz., the King’s 
Bench. In this or that particular case the King’s Bench will declare unto you 
what the law is; but that binds nobody but whom the case concerns: so the 
highest court, the parliament, may do, but not declare law, that is make law, 
that was never heard of before,’’ Selden’s Table Talk, ed. Reynolds, Ixxvi, 
sec. 5. In his Judicature in Parliament (Works, iii, 1651) Selden maintains 
that judgments in Parliament had been strictly guided by the “‘lex terrae,’’ 
which the Parliament could not alter. But Selden seems to be certainly refer- 
ring to Parliament when acting in its judicial as opposed to its legislative capa- 
city, for elsewhere he says, ‘‘ The Parliament of England has no arbitrary power 
in point of Judicature, but in point of making law,” Table Talk, eviii, sec. 8. 
The distinction between Parliament acting in a legislative capacity and Parlia- 
ment acting in a judicial capacity was, however, as yet imperfectly understood. 
Oliver St. John seems to have argued that wherever there was a precedent to go 
by, —7. ¢., a previously established rule, — the function of Parliament was 
‘judicial’; but that where there was no precedent, and hence no rule, Parlia- 
ment would have to establish one, and then its action would be ‘“‘legislative,”’ 
Argument of Law concerning the Bill of Attainder of Thomas Earle of Strafford, etc., 
London, printed by G. M. for John Bartlett, 1641, pp. 3, 4, 72, and passim; also 
printed in Rushworth, op. cit., pp. 675 ff. Coke nowhere suggests that the 
power of “‘judicature”’ of the Parliament is to be distinguished from its ordi- 
nary power of “‘proceeding by bill,” Inst., iv, 23, 26, 36. This failure to distin- 
guish between “legislative” and “judicial” functions was inevitable so long as 
human laws in general were conceived as under a necessity of conforming to 
preéxisting divine or natural laws (Augustine, De vera Religione, c. 31, Migne, 
Pat. Lat., xxxiv, 147), and so long as English statutes were conceived as mere 
promulgations of preéxisting common law (Fortescue, De Laudibus Legum 
Angliae, c. xv). For the function of human law ‘making”’ or statutory enact- 
ment could thus have nothing of the creative about it, but consisted entirely in 
an effort to “discover” and formulate for a present purpose a preéxisting rule, 
which is essentially a “‘judicial”’ function. The conception of law “making” as 
creative, with the resulting necessity of distinguishing it from the judicial func- 
tion of law ‘‘finding,’”’ seems to have been largely a producer of the Civil War. 
It begins to be emphasized with Hobbes: “‘Seventhly, is annexed to sovereignty 
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to be independent of it, — and what the courts are doing 
is simply choosing the course which will make of the com- 
mon law an effective practical check on a dangerous and 
otherwise irresponsible sovereign. They are agencies of the 
English people in its earliest attempt to find some force 
which will control a sovereign not ruling by popular right. 
We must always remember this when we are tempted to rea- 
son from these old cases to modern instances. Government 
has been subsequently tamed — deprived of its transcenden- 
tal independence, and reduced to a thing which issues out of 
and returns back to the people. There is no longer the same 
need as in Coke’s time for throwing on the courts so great a 
power of restraining it, for the courts are no longer the sole 
or the most effective restraining agency.*® 

The old cases explain historically the circumstances which 
gave its bent to our law of administrative officers, and which 
brought the courts to their present position of supremacy. 
This ‘‘law’’ to which Englishmen turned as their earliest pro- 
tection from a sovereign claiming to be absolute was an entity 
powerful only in proportion as it was esoteric. It was not 
merely the law of reason, it was something more. This some- 
thing more made all the difference. For reason is a general 
human endowment; the king himself had it and might plaus- 
ibly have pleaded that, if he was bound only by the law of 
reason, it was for his own reason to determine his obligations. 
But the bonds of the common law were stiffer. It was com- 
pounded of such various and special elements that it was 
capable of being known only by ‘‘science”’ and not by intui- 
tion, and must therefore be applied by technical specialists. 
the whole power of prescribing the rules whereby every man may know what 
goods he may enjoy, and what actions he may do. . . . These rules are the civil 
laws. . . . Eighthly, is annexed to sovereignty the right of judicature, that is to 
say of hearing and deciding all controversies which may arise concerning law or 
concerning fact.” (Leviathan, c. 18, §§7, 8.) So Filmer: “Every power of mak- 
ing laws must be arbitrary; for to make a law according to law is contradictio 
in adjecto,”’ Anarchy of a Mixed Monarchy, preface, in The Freeholder’s Grand 
Inquest, etc. (ed. 1680). See also Streater’s Case, 2 State Trials, 196 ff. 

45 The strength of the tradition is shown by the fact that in the second half 
of the nineteenth century Sir James Stephen could write: ‘Courts of law are 


established for the express purpose of limiting public authority in its conduct 
toward individuals,” History of the Criminal Law, ii, 65. 
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‘“‘My Lords,” said King James, “‘I have heard the boast that 
your English law was founded upon reason. If that be so, 
why have not I, and others, reason as well as you, the 
Judges?”’ ‘‘May it please your Majesty,” answered Coke. 
‘true it is that God has endowed your Majesty with excellent 
science as well as great gifts of nature; but your Majesty will 
allow me to say, with all reverence, that you are not learned 
in the laws of this your realm of England; and that causes 
which concern the life or inheritance, or goods or fortunes of 
your subjects are not to be decided by natural reason, but by 
the artificial reason and judgment of the law, which law is an 
art which requires long study and experience before that a man 
can attain to the cognizance of it.’’4* In short, the common law 
was capable of being an effective check on royal action only 
in so far as it was beyond the power of the king or his poli- 
tical officials personally to apply it; and its effective operation 
as such a check depended on its being administered exclu- 
sively by an independent judiciary without fear or favor of 
the crown. It required, therefore, the development, first of 
a tribunal of technical legal specialists, and, second, of such 
a tribunal hedged in from royal pressure, and free, by virtue 
of its isolated position, to pass upon the validity of acts of 
government.’ So long as judges were mere officers of the king, 
law could operate only intermittently as an agency to control 
the king. Hence the long struggle in England, throughout the 
century following Coke’s death, to secure the independence 
of the judiciary, and hence the ingrained notion which we 
have inherited, that it is wrong for judges to be governmental 
officers. 

To summarize: the great political problem of Englishmen 
in the seventeenth century was to place checks on the power 

46 12 Coke Rep. 63. 

‘7 'This result, however, involved the consequence of practically transferring 
supreme authority to the judges. ‘If the law was to be supreme, and at the 
same time a mystery open only to the initiated, it is clear that if the claim of 
the lawyers ‘was to be admitted, the supreme authority would be their ex- 
clusive possession,” MclIlwain, High Court of Parliament, pp. 80, 81. Lord 
Chancellor Ellesmere charged that, “the Lord Coke said the judges of that 


court [t. e., the Court of King’s Bench] were the superintendents of the realm,” 
unpublished MS. printed in Campbell’s Lives of the Lord Chancellors, ii, 237. 
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of a government which did not derive its authority from the 
people. Two such checks of a very different kind were de- 
veloped — first, a popular organ of government to check the 
action of the crown by the will of the nation; and second, an 
independent judiciary to test the crown’s acts by the ‘‘met- 
wand”’ of an abstract law.*® This is the practical evolution 
of those three powers of government which, soon after they 
had taken shape, began to be theorized, and which, in the 
form of a theory, wrote themselves into our own Constitution. 


PV 


The idea of applying an abstract law as a check on the 
action of government has had a much wider subsequent de- 
velopment in the United States than in England. The de- 
velopment there has been almost wholly in the direction of 
the other idea — control by a popular organ of government; 
and the powers of the House of Commons have expanded 
until they have absorbed practically all that the monarch 
once claimed an independent right to exercise. Theoreti- 
cally, Parliament is bound by the law of the Constitution, as 
was the king; but only theoretically, for itself, in its capacity 
of High Court, is in the last instance the supreme judge of 
that law; and meanwhile the judges of the ordinary law 
courts exercise no such powers of control as Coke once 
claimed for them. 

On the other hand, in the United States Coke’s doctrine 
has been what we have built upon.’® A written constitution 

48 See Blackstone’s Commentaries, ed. Christian, i, 269; Story, Commentaries 
on the Constitution, 4th ed.,i, 375 ff. For an illustration of the way in which 
the functions of the judges were exalted in eighteenth-century English opinion, 
see the passage from David Hume quoted above in chapter I, note 12, p. 8. 

49 The political life of the colonists branched off from that of England in the 
seventeenth century, when in England the legal view of politics was strongest — 
when questions of state were approached from a dominantly legalistic angle. 
See Lowell, Government of England, 2d ed., ii, 472 and 481. For other in- 
stances of the way in which American institutions preserve the trend of seven- 
teenth-century England, see Barrett Wendell, Liberty, Union, Democracy, 
ch. i. An added factor tending to give a legalistic turn to American consti- 
tutional thinking was undoubtedly the fact that the colonial governments 
derived their powers from legal instruments, such as charters and deeds, and 
questions of politics were thus inevitably questions of the law of ultra vires as 
well. See Russell, The Review of Colonial Legislation by the King in Council; 
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is in itself the most effective possible application of the idea 
of a law sovereign over all laws which emanate merely from 
government. It carries with it by an almost inexorable logic 


Andrews, British Committees, Commissions, and Councils of Trade and Planta- 
tions; Schlesinger, “Colonial Appeals to the Privy Council,” in Pol. Sci. 
Quarterly, xxviii, 279, 433; Hazeltine, “Appeals from the Colonial Courts to 
the King in Council,” Annual Rep. Amer. Hist. Assoc. (1894), p. 299. Another 
feature of the colonial constitutions which tended to enhance the importance 
of the judiciary is referred to in John Dickinson’s Farmer’s Letters, no. ix (Poli- 
tical Writings, Wilmington, 1801, i, 232): ‘The state of our laws. . . greatly ex- 
poses us to the arbitrary decision of . . . judges. The common law of England 
is generally received, together with such statutes as were enacted before we 
had a legislature of our own; but our courts exercise a sovereign authority in 
determining what parts of the common and statute law ought to be extended.” 
Seventy years earlier it had been noted with respect to Virginia that “the 
fountains of their laws were the laws of England and the acts of their own 
assembly; but that how far either or both were to apply, was in the judge’s 
breast,” Hartwell, Chilton, and Blair, Present State of Virginia, 1697-98, 
quoted in Philip Alexander Bruce, Institutional History of Virginia, i, 468. 
How far English legal thought by the middle of the eighteenth century had 
departed from its traditional lines in the direction of a theory of creative 
legislative sovereignty can be seen by comparing the passage from Fortescue, 
quoted above at p. 86, with the language of Chief Justice Wilmot in Collins v. 
Blantern (1767), 2 Wilson, 341: “The statute law is the will of the legislature 
in writing; the common law is nothing else but statutes worn out by time, all 
our law began by consent of the legislature (p. 348). . . . Statute law and com- 
mon law both originally flowed from the same fountain, the legislature,” (p. 
351). The same eighteenth-century confusion which led Blackstone to combine 
a theory of legislative sovereignty with an acceptance of the supremacy of the 
law of nature, stands out in this opinion, where Wilmot practically identified 
the common law and the moral law: ‘The bond is void by the common law, 
civil law, moral law, and all laws whatever; and so held by all writers except 
in one passage in Grotius where I think he is greatly mistaken, and differs from 
Puffendorf” (p. 349). Wilmot’s doctrine that the common law owes its validity 
to adoption by the legislature was also the view of Jefferson: ‘‘The law being 
law because it is the will of the nation . . . the common law was not in force 
when we landed here nor till we . . . had manifested by the organs we consti- 
tuted that the common law was to be our law. . . . The common law did not 
become, ipso facto, law on the new association; it could only become so by a 
positive adoption,” letter to Edmund Randolph, Aug. 18, 1799 (Writings, ed. 
Ford, vii, 385; Complete Works, ed. Washington, iv, 301). So, too, in his let- 
ter to Edward Everett, Oct. 15, 1824 (Complete Works, ed. Washington, vii, 
382) Jefferson indicates his belief that the common law was a survival of lost 
enactments of the Saxon period: ‘“‘The authentic text of these enactments has 
not been preserved; but their substance has been committed to many ancient 
books and writings, so faithfully as to have been deemed genuine from genera- 
tion to generation.”’ The other branch of Wilmot’s doctrine, viz., that common 
law was natural justice, was adopted by Alexander Hamilton in his argument 
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the power of courts to overthrow governmental acts,®° and it 
limits in practice the power of governmental agencies to de- 
termine for themselves the scope of their lawful powers. Our 
own Constitution was framed and adopted under the influence 
of that dread of royal power which had dictated the line of 
English constitutional development during two preceding 
centuries. The functions of the king in which the develop- 
ment had left him least fettered — the functions which re- 
mained to him after the sphere of Parliament and the courts 
had been broken off —were those which our Constitution 
assigned to what we call the executive department; and hence 
the exercise of those functions and the power of the officials 
in whom they are vested are with us the most jealously 
hemmed in by constitutional limitations. During the decade 
preceding the Federal Convention, American constitution- 
makers had depended largely on popular legislative bodies 
vested with almost absolute power to supply the needed 
check on the executive.®! After the anarchy of the period 


in People v. Croswell, 3 Johns. Cas. App. 344: ‘‘The common law is natural 
law and natural reason applied to the state and condition of society.”” (Works, 
ed. Lodge, viii, 421.) 

50 This was Marshall’s argument in Marbury v. Madison, 1 Cranch, 137. 
The idea no doubt is connected with the identification of a constitution with the 
‘fundamental law” which is binding upon legislators, and also upon the courts. 
The implication was already caught by James Iredell before the Federal Con- 
vention; see G. J. McRee, Life and Correspondence of James Iredell, ii, 173. The 
identification of “constitution ” with the “natural equity” to which, according 
to Locke, statutes must conform or be invalid, was a feature of the colonists’ 
argument in their pre-Revolutionary controversy with Great Britain. ‘The 
Stamp Act is invalid . . . and therefore it ought to be waived by the judge as 
against natural equity and the constitution,’ Argument of John Adams before 
the Governor and Council of Massachusetts, Dec. 20, 1765, Bancroft, History 
of the United States (10 vol. ed.), v, 376. Cf. also Samuel Adams: “There are 
certain essential rights of the British Constitution of government, which are 
founded in the law of God and nature and are the common rights of mankind,” 
Resolutions of the Massachusetts House of Representatives, Oct. 29, 1765, 
Writings of Samuel Adams (N. Y., 1904), i, 23. For the identification of “con- 
stitutional” rights with “fundamental natural’’ rights, see below, note 59, 
this chapter. 

51 “The founders of our republic, wise as they were, under the influence 
and dread of the royal prerogative which was pressing upon them, never for a 
moment seem to have turned their eyes from the immediate danger to liberty 
from that source. They seem never to have recollected the danger from legis- 


98 ADMINISTRATIVE JUSTICE 


of the Confederation there came a reaction, and conserva- 
tive opinion turned to the view that the all-powerful legis- 
latures themselves and the temporary will of the people 
which they embodied needed to be bridled.* American con- 
stitutional development has been shaped by the conflict be- 
tween these two opposing schools of thought. On the one 
hand have worked those who, like Jefferson, Mr. Chief Jus- 
tice Waite,®*° and Mr. Justice Holmes, have seen in free legis- 
lative action responsive to the will of the people the most 
effective assurance of good government. On the other side 
have stood those, like Marshall, Story, and Mr. Chief Jus- 
tice Taft, who have insisted that popular government itself 
must be strictly squared to the measure of fundamental 
law as embodied in the Constitution and interpreted by the 
judges. The doctrine of the supremacy of law which was 
evolved to check the usurpations of a king ruling by para- 
mount title has thus been turned into an instrument to con- 
trol the action of popularly chosen officials and legislators 


dative usurpation,” Story, Commentaries on the Constitution, 4th ed., i, 385. 
But James Wilson had said in the Federal Convention: ‘ Despotism comes on 
mankind in different shapes, sometimes in an executive, sometimes in a military 
one. Is there no danger of a legislative despotism? Theory and practice both 
proclaim it. If the legislative authority be not restrained, there can be neither 
liberty nor stability,’ Speech on June 16th, 1787, Madison’s Debates in the 
Federal Convention, in The Papers of James Madison, ed. H. D. Gilpin (1841), 
ii, 874. 

8 Corwin, The Doctrine of Judicial Review, p. 37. For a contemporary 
English example of legislative interference with judicial processes, cf. the 
“Nullum Tempus Bill” and the lawsuit between Sir James Lowther and the 
Duke of Portland. Trevelyan, Harly History of Charles James Fox, pp. 395- 
399. 

53 For the issues involved see W. F. Dodd, “Political Safeguards and Ju- 
dicial Guaranties” in Col. Law Rev., xv, 293 ff. Cf. also A. M. Kales, “New 
Methods in Due-Process Cases,’’ Amer. Pol. Sci. Rev., xii, 241 ff. 

54 “Tt is the will of the nation which makes the law obligatory . . . law [is] 
law because it is the will of the nation,” letter to Edmund Randolph, Aug. 18, 
1799 (Writings, ed. Ford, vii, 385). But see his Notes on Virginia, p. 195 
(Writings, ed. Ford, iii, 223, 224). 

55 “For protection against abuses by the legislature, the people must resort 
to the polls, not to the courts,’ Munn v. Illinois, 94 U.S. 113. 

‘6 ‘Tn the sixteenth and seventeenth centuries the judiciary stood between 
the public and the crown. It protected the individual from the state when 
he required that protection. To-day, when it assumes to stand between the 
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by the supposedly fixed and absolute standards of an ab- 
stract Law.” 
V 


In considering, with due regard for history, the relation 
between the courts and other executive agencies of govern- 
ment under our constitutional system, it is therefore not 
quite true, in spite of all similarities in methods of appoint- 
ment and tenure, to say that both stand upon an equal foot- 
ing. By virtue of our doctrine that governmental officers are 
controlled by law, and by virtue of the power of the courts to 
pronounce the law with finality, the courts occupy higher 
and more advantageous ground than other officers. Other 
officers may apply the law in the first instance; but the 
courts have the last word as to whether or not the application 
was lawful. 

There is accordingly a difference between law as enforced 
by officials and the law which is applied by the courts. It is 
true to say of the former that it is the will of the state ex- 
pressed by the government.** But the law which the courts 


legislature and the public and thus again protect the individual from the 
state, it really stands between the public and what the public needs and de- 
sires, and protects individuals who need no protection against society which 
does need it,’’ Pound, in Harv. Law Rev., xxi, at p. 403. Martin Van Buren ex- 
pressed substantially the same idea: ‘‘ The theory of independence of the sover- 
-eign in the case of the judges in England, which we have copied, entirely fails 
when applied to us. There they are rendered independent of the crown to 
secure their fidelity to the public against the influence of the power to which 
they owe their appointment; here their life-tenure renders them independent of 
the people for whose service they are appointed. Irresponsible power... 
sooner or later causes, on the part of its possessor, an impatience of popular con- 
trol, and, in the sequel, a desire to counteract the popular will,” Autobiography, 
in Annual Report Amer. Hist. Soc., 1918, ii, pp. 184,185. For a typical non- 
professional exposition of the view that an independent judiciary with power 
to pronounce legislative acts unconstitutional is essential to protect individuals 
against the tyranny of transient majorities, see Henry Cabot Lodge, The 
Democracy of the Constitution, pp. 69-83, 115-121. 

57 “Tt is the peculiar value of a written constitution that it places in un- 
changing form {italics mine] limitations upon legislative action, and thus gives 
a permanence and stability to popular government which otherwise would be 
lacking,”’ Brewer, J., in Muller v. Oregon, 208 U.S. 412. 

58 It was the Stuart theory that ‘‘the King’s will is revealed in his law.” 
Speech of James I in the Star Chamber, June 20, 1616, The Political Works of 
James I, ed. Mecllwain, p. 333. 
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apply cannot be merely a governmental expression, since it 
is at times a function of this law to limit and control the 
government. Hence it must in some way be a law superior 
to and not derived from government. A higher law of this 
description awakened no inconvenient questionings in the 
age of Sir Edward Coke; to-day it must at least meet the 
challenge of more concrete definition. The courts attempt 
to meet it by saying that the law which regulates the conduct 
of government is a law emanating from the background of 
popular sovereignty. The people in their sovereign capacity 
have established a written constitution which carries in its 
interstices a great body of traditional or otherwise unwritten 
law; and it is this law, as declared and applied by the courts, 
which is superior to all other expressions of the will of the 
state, whether proceeding from the legislative or executive 
branch of government. This characteristic American sur- 
vival of seventeenth-century English doctrine has been beau- 
tifully crystallized in language of Mr. Justice Mathews: 
‘“When we consider the nature and theory of our institu- 
tions of government, the principles upon which they are 
supposed to rest, and review the history of their develop- 
ment, we are constrained to conclude that they do not mean 
to leave room for the play and action of arbitrary power. 
Sovereignty, of course, is not subject to law, for it is the 
author and source of law; but in our system, while sovereign 
powers are delegated to the agencies of government, sov- 
ereignty itself remains with the people by whom and for 
whom all government exists and acts. And the law is the 
definition and limitation of power. It is, indeed, quite true 
that there must always be lodged somewhere and in some 
person or body, the authority of final decision; and in many 
cases of mere administration the responsibility is purely polit- 
ical, no appeal lying except to the ultimate tribunal of the 
public judgment, exercised either in the pressure of opinion 
or by means of the suffrage. But the fundamental rights to 
life, liberty, and the pursuit of happiness considered as indi- 
vidual possessions are secured by those maxims of constitu- 
tional law which are the monuments showing the victorious 
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progress of the race in securing to men the blessing of civili- 
zation under the reign of just and equal laws so that, in the 
famous language of the Massachusetts Bill of Rights, the 
government of the commonwealth may be a government of 
laws and not of men.” 59 


59 Yick Wo v. Hopkins, 118 U.S. 356, at pp. 369, 370. Mr. Justice Mat- 
thews’ language is a typical example of the orthodox blend of the two essen- 
tially different lines of thought which lie at the root of the American doctrine 
of “judicial review”’: (1) the doctrine of the supremacy of the supposed will of 
the people as embodied in a written constitution over the will of their govern- 
mental agencies as expressed in statutes of the legislature or acts of the execu- 
tive department; (2) the doctrine of ‘fundamental rights’? which are the 
“monuments”’ of the ‘‘progress of the race’”’ toward a reign of “just and equal 
laws,’’ — 1. e., of rights supposed to exist inherently by virtue of a ‘‘funda- 
mental law” not depending upon ‘“‘will’’ at all for its authority. See Corwin, 
“The Doctrine of Due Process before the Civil War,” Harv. Law Rev., xxiv, 
366 ff. and 460 ff. The current theory, which is a product of the fusion of the 
two, runs to the effect that the people have by certain words, —e. g., “‘due 
process,” ‘‘law of the land,” ‘‘just compensation,” etc., — incorporated into 
the written constitution a vast body of judicially developed guarantees against 
legislative and executive action, and have by the same words left open a door 
for the further judicial development of these guarantees. There was originally 
a tendency on the part of the courts to feel that they were authorized to enforce 
these guarantees without having to rely on any express provision of the written 
constitution for their authority. Thus it was said in one case: “It is clear that 
statutes passed against plain and obvious principles of common right and com- 
mon reason are absolutely null and void so far as they are calculated to operate 
against those principles,” Ham v. McClaws, 1 E. H. Bay,(So. Car.), 93 (1789). 
And again, per Hosmer J., in Goshen v. Stonington, 4 Conn. 209 (1822), at p. 
225: “With those judges who assert the omnjpotence of the legislature in all 
cases where the constitution has not interposed an explicit restraint, I cannot 
agree. Should there exist . . . a case of direct infraction of vested rights too pal- 
pable to be questioned, and too unjust to admit of vindication, I could not avoid 
considering it as a violation of the social compact, and within the control of the 
judiciary.” See also Chancellor Kent in Gardner v.Newburgh, 2 Johns, Ch. 
(N. Y.) 162, and Story, J., in Terret v. Taylor, 9 Cranch, 43, at p. 52. This 
doctrine no doubt goes back to one of the arguments used in the pre-Revolution- 
ary controversy between the Colonies and England, and expressed principally 
by James Otis: “If the reasons that could be given against an act are such as 
plainly demonstrated that it is against natural equity, the courts would adjudge 
such acts void,’ Rights of the Colonies, quoted in Frothingham, Rise of the 
Republic of the United States, p. 299; see also Corwin, Doctrine of Judicial Re- 
view, p. 30. By way of reaction against this claim of a practically unbounded 
judicial supremacy, the doctrine came to be settled that ‘except when the 
constitution has imposed limits upon the legislative power, it must be consid- 
ered as practically absolute, whether it operate according to natural justice or 
not in any particular case. The courts are not the guardians of the rights of the 
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This language expresses, if it does not explain, the attitude 
of mind which insists that the rights of citizens should be 


people except as those rights are secured by some constitutional provision,” 
Cooley, Constitutional Limitations, 7th ed., p. 236. The fusion between the 
two doctrines was effected in such decisions as Taylor v. Porter, 4 Hill (N. Y.) 
140, where Bronson, J., ‘‘speaking for the majority of the court, annexed the 
doctrine of natural rights and of limitations inherent to legislative power to 
the written constitution by casting around that doctrine the phrase ‘law of 
the land,’ and the phrase ‘due process of law,’ which had also since 1821 been 
a part of the New York constitution,” Corwin in Harv. Law Rev., xxiv, at 
p. 464; see also Corwin in Univ. of Penna. Law Rev., \xxiv, 644, 645. The 
ideal fusion of a natural fundamental law with the supposed ultimate will of 
the ‘‘people” is effected in the well-known lines of Sir William Jones quoted 
by Mr. Justice Story in his inaugural address as Dane Professor of Law at 
Harvard (Story, Miscellaneous Writings, Boston, 1835, p. 441): 


“Sovereign law, the state’s collected will, 
O’er thrones and globes elate, 
Sits empress, crowning good, repressing ill.” 


It is significant of the popularity in America of the poem from which these lines 
are taken that it was included in Charles A. Dana’s Household Book of Poetry 
(New York, 1868), p. 391. The identification of a ‘‘sovereign’’ “‘fundamental”’ 
law with a supposed ‘“‘will of the people”’ doubtless owes much to the influence 
of the metaphysical-historical school of jurisprudence, dating back to Herder 
and Burke, which conceived the “‘real’’ will of the people as embodied uncon- 
sciously in national institutions rather than focused in a present act of conscious 
volition. The existing body of law was supposed to be an expression of the na- 
ture of the people; according to Savigny, law, like language, stands in an organic 
connection with national character, ‘‘grows as the people grow, develops with 
the people and declines when the people lose individuality. . . . Throughout, it 
is the result of inner, silently working forces, not of the arbitrary will of a law- 
giver,” Vom Beruf unsrer Zeit fiir Gesetzgebung und Rechtswissenschaft, 3d ed., 
pp. 8-15. Savigny then proceeded to identify this law, which was the uncon- 
scious will of the people, with judge-made law: ‘‘The law, originally the com- 
mon property of the collected people, in consequence of the ramifying relations 
of real life, is so developed in its details that it can no longer be mastered by the 
people generally. Then a separate class of legal experts is formed which, itself 
an element of the people, represents the community in this domain of thought. 
In the special consciousness of this class, the law is only a continuation and 
peculiar development of the Volksrecht,”’ System des heut. rém. Rechts, i, § 14. 
For the influence of Savigny on American law see Pound, Interpretations of 
Legal History, p. 34. For a typical American expression of Savigny’s theory, 
see the address of James C. Carter in Report of American Bar Association for 
1890, p. 217. Commenting on this address, Judge J. F. Dillon wrote: “Mr. 
Carter ascribes the unwritten law mainly to custom. I think it is derived, 
especially in modern times, still more largely from the general sense of justice 
and right as interpreted and ascertained by the judges” The Laws and Juris- 
prudence of England and America, Boston, 1894, p. 13. Elsewhere Judge Dillon 
writes: “It is necessary to get rid of the idea that law is whatever the populace 
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determined in the last analysis not by governmental officers, 
but by a court of law. It furnishes the background for Senator 


of the moment may determine to be their sense of expediency or right, even 
though enacted by a legislative majority. . . . In this country at any rate, law is 
‘the beneficence of civil society acting by rule’; it is ‘the absolute justice of the 
state enlightened by the perfect reason and morality of the state,’ as ordained, 
established and declared in the constitutions,’ op. cit., pp. 15, 16. Cf. W. H. 
Taft, commenting on Mr. Justice Holmes’s statement in Noble State Bank v. 
Haskell, 219 U. 8. 104, that ‘‘the police power . . . may be put forth in aid of 
what is held . . . by strong and preponderant opinion to be greatly and imme- 
diately necessary to the public welfare’: ‘‘It is difficult,’’ wrote Mr. Taft, ‘“‘to 
state a fact less conclusive of ‘a strong and preponderant public opinion’ than a 
single [popular] vote upon such an issue. What was in the mind of the learned 
justice and of the Court for whom he spoke was a view entertained by most 
people, and evidenced by expressions of popular will in the press, in the pulpit, 
in juridical writings, as well as by legislative action and popular elections. All 
of these evidences should cover a period long enough to leave no doubt about 
the clarity of the opinion or its deliberate character. Such an opinion is not ex- 
pressed in election controversy ... but it is the result of a general and con- 
tinued acquiescence,” Popular Government, New Haven, 1913. ‘‘In such cases 
the judges are not removed from the people’s influence. ... It is impossible to 
prevent the influence of popular opinion from coloring judgments in the long 
run. Judges are men... and in these fields of the law in which the personal 
equation unavoidably plays a part, there will be found a response to sober popu- 
lar opinion as it changes to meet the exigency of social, political, and economic 
changes,” ibid., p. 174. This theory that the ‘‘will of the people’’ continues to 
function in the bosom of the judges provides a loop-hole of escape from Profes- 
sor Morris Cohen’s realistic argument that ‘‘it is absurd to maintain that... 
when Reconstructionists forced through . . . the Fourteenth Amendment to the 
Federal Constitution . . . the ‘people’ intended that states should not have the 
right to protect bakers from working more than ten hours per day, but should 
have the power to prohibit miners from working more than eight hours per day, 
or that the states should have the power to prohibit women from working more 
than ten hours a day, but no power to prohibit them from working at night.”’ 
(“Legal Theories and Social Science,” in Reports of New York State Bar Associa- 
tion (1915), xxxviii, at p. 190). But if Savigny enables the compromise-theory 
of judicial review to escape the Scylla of Professor Cohen’s realism, it runs upon 
the Charybdis of Mr. Justice Holmes’s historical sense: “The time has gone by 
when law is only an unconscious embodiment of the common will. It has be- 
come a conscious reaction upon itself of organized society knowingly seeking to 
determine its own destinies.,”’ Collected Legal Papers, pp. 129, 130. None the 
less, the opposite theory of law, in the form of the old idea of “fundamental” 
rights flowing from a law which does not derive its validity from human will, 
popular or otherwise, still persists strongly in American thought, and occasion- 
ally rises to the surface. It has done so recently as a ground of opposition to the 
Prohibition Amendment to the Federal Constitution, — see EH. V. Abbott, 
“Tnalienable Rights and the Eighteenth Amendment,” Col. Law Rev., xx, 183 
ff., where the argument is advanced that even a constitutional amendment, 
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Foraker’s position in the debate on the Hepburn bill. The 
question is how far it represents a position which can to-day 
be justified. 


duly adopted, is ineffectual to take away such rights belonging inherently to in- 
dividuals. ‘‘The protection of inalienable and reserved rights is the inexpugna- 
ble law of the land. There is no power resident anywhere in the Union which 
can overturn it,’ Jbid., p. 185. “Fundamental” rights are thus frankly di- 
vorced from any basis in a supposed ‘‘ultimate’”’ will of the people, and the idea 
of such rights on the one hand, and the sovereignty of the people on the other, 
are left confronting each other in an unresolved and antagonistic dualism. This 
dualism was openly accepted by Rufus Choate: “Our political system, while it 
is purely and intensely republican, aims to accomplish a twofold object, to wit, 
liberty and security. To accomplish this twofold object we have established a 
twofold set of institutions and instrumentalities — some of them designed to 
develop and give utterance to one; some of them designed to provide perma- 
nently and constantly for the other; some of them designed to bring out the pop- 
ular will in its utmost intensity of utterance; some of them designed to secure 
life, and liberty, and character, and happiness, and property, and equal and 
exact justice against all will and against all power [italics mine]. These institu- 
tions and instrumentalities in their immediate mechanism and workings are as 
distinct and diverse, one from the other, as they are in their offices and their 
ends... . Thusin the law-making department, and in the whole department of 
elections to office of those who make and those who execute the law, you give 
the utmost assistance to the expression of liberty. You give the choice to the 
people. ... But to the end that one man, that the majority, may not deprive 
any of life, liberty, property, the opportunity of seeking happiness, there are in- 
stitutions of security. There is a Constitution to control the Government; there 
is a separation of departments of Government; there is a judiciary to inter- 
pret and administer the laws ‘that every man may find his security therein.’”’ 
(Address on the Tenure of the Judiciary, in the Massachusetts Constitutional 
Convention of 1853, Addresses and Orations of Rufus Choate, Boston, 1883, 
pp. 391 ff.) 


CHAPTER V 


PRACTICAL LIMITS OF THE SUPREMACY 
OF LAW 


Tue function of the courts in declaring legislation unconsti- 
tutional does not directly concern us here — our business is 
with their analogous function of reviewing orders of admin- 
istrative agencies. Both are aspects of what is essentially the 
same power seen from different sides; and this is true not only 
when the courts are reviewing the constitutionality of execu- 
tive action, but when they are reviewing merely its legal 
competence as well. The one situation applies a doctrine of 
ultra vires to the legislature, and raises the question of the 
comparative merits of flexible legislation and a theoretically 
permanent law; in the other, the same doctrine is applied 
more broadly to the executive and touches the relative ad- 
vantage to the individual in having his rights in a given case 
determined by the discretion or “‘policy”’ of government 
officials, or by the more or less fixed rules which a law court 
is thought to administer.! Many of the determining consider- 
ations are similar in both cases; but we are here approaching 
only the second face of the problem. 

It will be well to exclude at the outset a number of con- 
siderations of much importance in themselves but irrelevant 
in the present connection. Foremost among these is that 
court review is essential to preserve certain safeguards in the 

1 See G. Jéze, Les Principes Généraux du Droit Administratif (2d ed., 1914), 
ch. viii, passim. M. Jéze maintains the thesis that the individual should be 
allowed judicial protection against every excess of power by the governing 
authorities, whether they be legislators or executive officials. See also Page v. 
Hardin, 8 B. Monroe (Ky., 1848), 648, at p. 655: “If, as now conceded by all, 
a judicial tribunal, acting within its appropriate sphere, may and indeed must, 
under our system, decide upon the constitutionality of an act of the legislative 
department, when necessarily involved in the determination of the rights before 
it for adjudication . . . there can be no reasonable ground for denying to it the 
power and duty of deciding upon the legal validity or invalidity of any act of 
the executive department... . The executive department and all of its officers 
are as much bound by the constitution and laws as the legislative.” 
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administrative procedure, for example, the right to notice, 
the right to a hearing, the right to present competent evi- 
dence, and so forth.2. This consideration establishes the need 
for review of some kind but not necessarily for retrial of the 
facts by a law court. Indeed, by a backhanded process of 
reasoning it has been held in some cases that where review in 
the form of such a retrial of the facts at law is available, the 
fundamental safeguards of notice and hearing may be alto- 
gether dispensed with in the administrative proceeding.® 


2 See Pound, “The Revival of Personal Government,” in Proc. N. H. Bar 
Assoc. (1917), p. 13. 

3 Notice aND HEARING.—The courts have frequently said that notice and 
hearing are essential to due process in quasi-judicial proceedings: Hagar v. 
Reclamation District, 111 U. S. 701; Chicago, Milwaukee and St. Paul R. Co. v. 
Minnesota, 134 U. S. 418; Chin Yow v. U. S., 208 U. S. 8; Interstate Commerce 
Commission v. Louisville & Nashville R. Co., 227 U.S. 88; but it seems that, 
provided the notice and hearing are available at some stage in the proceedings, 
it makes no difference whether it be at the administrative stage or at the stage 
of court review. Thus it has been held that there need be no notice or hearing in 
the administrative procedure if such notice and hearing are available on a retrial 
of the facts at law. In People ex rel. Copcutt v. Board of Health, 140 N. Y. 1, 
where the board had declared a certain mill pond to be a nuisance without a 
hearing and had ordered its removal, the court refused to review the order by 
certiorari, on the ground that the owner was entitled to have the question of 
whether the pond was actually a nuisance tried by a jury in an action at law for 
damages, and that therefore no hearing before the board was necessary. The 
same doctrine was announced in Belcher v. Farrar, 8 Allen (Mass.) 325. In 
Salem v. Eastern R. Co. (98 Mass. 431) it was held that while health authorities 
might act summarily to abate nuisances without a hearing, they could not 
without a hearing throw the expense of abating the nuisance upon the indi- 
vidual charged with having caused it. In North American Cold Storage Co. v. 
Chicago, 211 U.S. 306, the Supreme Court sustained the constitutionality of a 
municipal ordinance which provided for destruction of provisions unfit for 
human consumption without a preliminary hearing, on the ground that the 
owner of the provisions so destroyed “had the right to bring his action at com- 
mon law against all persons engaged in the abatement of the nuisance and if he 
should show that the alleged nuisance did not in fact exist, he will recover judg- 
ment.”’ The court cited the Copcutt case, supra; Miller v. Horton, 152 Mass. 
540; Lowe v. Conroy, 120 Wis. 151; Pearson v. Zehr, 138 Ill. 48. Conversely, 
where the courts deny to the party affected by an administrative determination 
the right to a retrial of the facts in an action at law, as is the case, for instance, 
with tax assessments, it has been said that “due process of law requires that at 
some stage of the proceedings before the tax becomes irrevocably fixed, the tax 
payer shall have the opportunity to be heard, of which he must have notice 
either personal, or by publication, or by law, fixing the time and place of the 
hearing,” Londoner v. City and County of Denver, 210 U. S. 373. But where 
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A second consideration is that a retrial in a law court offers 
certain safeguards which are absent from the administrative 
procedure, notably trial by jury. Some of the cases seem to 
have turned on this point, as Miller v. Horton and the others 
which hold that an owner is entitled to have the opinion of 
an administrative officer overridden by that of a jury on the 


the courts say that the administrative action is “legislative” in character, they 
hold that no notice or hearing is necessary. Thus, it is held that the action of a 
state board of equalization in increasing the valuation of all taxable property 
in a particular city without a hearing is “‘legislative’’ because affecting a whole 
class, Bi-metallic Investment Co. v. State Board of Equalization, 239 U. S. 441. 
In that case Mr. Justice Holmes said: ‘Where a rule of conduct applies to 
more than a few people it is impracticable that everyone should have a direct 
voice in its adoption. The constitution does not require all public acts to be 
done in town meeting or assembly of the whole. General statutes within the 
state power are passed that affect the person or property of individuals some- 
times to the point of ruin, without giving them a chance to be heard.”” The 
Londoner case, supra, was distinguished on the ground that there a relatively 
small number of people were affected. In Commonwealth », Sisson, 189 Mass. 
247, where a state board of fish and game commissioners without a hearing 
ordered a sawmill not to discharge sawdust into a certain pond, it was held that 
no hearing was necessary because the order was ‘‘legislative.’’ It seems obvious 
that on the question of the necessity of notice and hearing, as elsewhere, the 
distinction between “legislative” and “judicial” powers as generally applied 
by the courts is more confusing than helpful. Orders of state railroad and util- 
ities commissions and of the Interstate Commerce Commission relating to 
rates are said to be “legislative”’ (Prentis v. Atlantic Coast Line R. Co. 211 
U.S. 210), but can be made only after giving the carriers affected an oppor- 
tunity to be heard: Chicago, Milwaukee and St. Paul R. Co. v. Minnesota, 
134 U.S. 418; Interstate Commerce Commission v. Louisville & Nashville R. 
Co., 227 U.S. 88). And in the latter case it was said: ‘‘In the comparatively 
few cases in which such questions have arisen it has been distinctly recognized 
that administrative orders quasi-judicial in character are void if a hearing 
was denied,” and for this proposition a number of Chinese exclusion cases 
were cited. Asa matter of fact, the utility cases, which require notice and 
hearing in the administrative procedure and leave no room for a retrial of 
the facts by a jury in an action at law, but commit to the courts a power to 
review the fairness of the administrative procedure and the validity of the 
determination reached, seem much more satisfactory than the cases arising 
under the police power, like the Copcutt case above referred to, which lay 
down no requirement of an administrative hearing and seek to provide a 
substitute by the clumsy and wasteful method of a retrial of the facts on 
new evidence by a jury. See President Goodnow in Rep. Amer. Bar Assoc. 
(1916), xlvi, 414 ff. Where an administrative hearing is required, there is 
no general holding as to what hearing will be sufficient. In Hagar v. Recla- 
mation District, 111 U.S. 701, the Supreme Court said: “ Undoubtedly where 
life and liberty are involved, due process requires that there be a regular course 
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question of whether or not his property constitutes a nui- 
sance. The desirability of such a retrial of the facts in a 
lawsuit, with renewed presentation of evidence after the 
administrative agency has considered the facts and has 
acted, may be an open question in nuisance and health cases 
and certain others arising in the field of police regulation, but 
in many fields of administrative action the question does not 
arise at all. No one would insist, for instance, that a finding 
of the Interstate Commerce Commission, or of a state utility 
commission, as to what is a reasonable rate, or a finding of the 
Federal Trade Commission as to what amounts to unfair 
competition, should be subjected to the verdict of a jury on 


of judicial proceedings which imply that the party to be affected shall have 
notice and an opportunity to be heard. So also where title or possession of 
property is involved, but where the taking of property is in the enforcement of 
a tax the proceeding is necessarily less formal.’’ Accordingly in some of the 
tax cases which do not involve an assessment of property, it is held that the 
tax or penalty may be levied and enforced without any hearing at all: Murray’s 
Lessee v. Hoboken Land Co., 18 How. 272; Oceanic Steam Navigation Co. v. 
Stranahan, 214 U.S.320. In San Diego Land & Town Co. v. National City, 174 
U.S. 739, a statute conferred on boards of supervisors the power to fix water 
rates. The ordinance fixing such rates was to be passed during the month of 
February of each year, and the water companies were required to file during 
January a verified statement of the facts upon which such rates could be based. 
It was claimed that the statute was unconstitutional because it authorized 
rates to be fixed without notice to the corporation and without a hearing; but 
the Supreme Court said that, because of the opportunity given to the company 
to file a statement of the kind specified, “provision was made for a hearing in 
an appropriate way. The defendants could not have refused to receive the 
statement referred to in the statute or to have duly considered it and given it 
proper weight in determining rates.” It has been held that officials may act 
upon personal inspection and without calling witnesses, or hearing sworn testi- 
mony: State v. Jersey City, 24 N. J. L., 662 (boards of assessment); Dodd v. 
Francisco, 68 N. J. L., 490 (boards of health); United States v. Douglass, 19 
D.C, 99 (liquor licensing authorities). Even where liberty is involved, as in 
determinations denying immigrants the right to enter the country, the notice 
and hearing need only be of the most informal character, Yamataya v. Fisher, 
189 U.S. 86. The administrative official is not required by constitutional 
guarantees to take any testimony and may decide on his own inspection and 
examination the question of the right of the alien to land, Ekiu ». U. S., 142 
U.S. 651. But the procedure must be “‘fair.’’ Where testimony is taken, the 
immigrant must not be prevented from offering relevant testimony, Chin 
Yow v. U. S., 208 U. 8. 8; and such testimony must not be suppressed, Kwock 
Jan Fat v. White, 253 U.S. 454. See also note in Harv. Law Rev., xxviii, pp. 
198 ff. 
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the point.* Furthermore, a jury trial of the facts is as a rule 
possible only where review is sought in the form of an action 
for damages against the officials who made the order com- 
plained of, and this form of relief is often wholly impracti- 
cal, for example in the case of rate-fixing orders, because, 
aside from the impossibility of estimating damages, it is col- 
lateral, and would operate only indirectly on the order, if 
at all. There is no question of a jury trial in the larger num- 
, ber of instances where the review proceeding takes the form 
of certiorari, mandamus, injunction, or the special statutory 
proceedings to which administrative agencies must some- 
times resort to enforce observance of their orders. 

The crucial issue is therefore not between the finding of an 
administrative officer and the verdict of a jury, but rather as 
to the degree of control which judges sitting alone, either en 
banc or as a court of equity, should exercise over administra- 
tive determinations. Why is it that in such cases we so insist 
that a court, rather than an administrative tribunal, should in 
the last analysis apply the law? We have really begged the 
question and answered it when we ask it in this form. 

On a prima facie view, the decree of a court and the order 
of a public officer are, for practical purposes, not distinguish- 
able, and lead to identical results. Both follow from the 
application of law to existing facts and embody a command 
which will be enforced by the organized power of govern- 
ment. If we regard law as simply the will of the state ex- 
pressed through government, no inherent difference is visible 
between them.® When we do make a distinction, we assert 

4 For procedure under which orders of a state railroad commission were 
subject to review by a jury see Railroad Connection Case, 137 N.C. 14; 
206 U.S. 1. ‘The owner has a right to be heard, and only a trial by jury satis- 
fies the provision of the Declaration of Rights, that no subject shall be deprived 
of his property but by the judgment of his peers, or the law of the land,” 
Holmes, J., in Miller v. Horton, 152 Mass. 540. The proper field for review in 
the form of a damage-suit is where the administrative action is non-judicial in 
character. 

5 This problem presented itself to James Madison, and he found himself on 
the way to a proper solution of it: “‘There was an analogy between the execu- 
tive and judiciary departments in several respects. The latter executed the 
laws in certain cases as the former did in others. The former expounded and 
applied them for certain purposes, as the latter did for others. The difference 
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by implication that the law applicable to given facts is some- 
thing which by its very nature can somehow be expressed 
only through a law-court. Is there a sense in which it is 
true that only a law-court can express and apply law? The 
question requires for adequate answer a closer analysis of 
what we mean when we talk of law. 


I 


The idea of law grew up in history as the opposite of fortui- 
tous occurrence on the one hand, and of arbitrary discretion 
on the other.* In one case the opposition led to the idea of 
physical laws, and in the other to that of civil laws; but the 
landmarks of thought show much confusion between the 
two.’ Both ideas conceive law as a general rule, an expression 


between them seemed to consist chiefly in . . . [the circumstance that] in the 
administration of the former, much greater latitude is left to opinion and dis- 
cretion than in the administration of the latter.”” Speech in the Federal Con- 
vention, July 17, 1787, in Madison’s Debates, in The Papers of James Madison, 
ed. H. D. Gilpin, ii, 1126. 

6 See Barker, Political Thought of Plato and Aristotle, pp. 23-26; Bryce, 
Studies in History and Jurisprudence, pp. 556-569, esp. pp. 561, 562. For a 
theory of the extreme antiquity of the conception of ‘‘nature as a series of 
events occurring in an invariable order,” see Frazer, The Golden Bough (one 
vol. ed.), pp. 10 ff. ‘‘Law is in its nature contrary to such forces and operations 
as are violent and casual,” Sir Frederick Pollock, Oxford Lectures and Other 
Discourses, London, 1890, p. 100. 

7 See Holland’s Jurisprudence, 11th ed., pp. 15 ff.; Maine, Early His- 
tory of Institutions, pp. 371 ff. One of the definitions of law attributed to 
Demosthenes identifies the ‘‘scientific laws,’ which govern the processes of 
the natural world, with the laws which are binding upon men in their social 
relations: ‘“‘éel cal rdv Sdov xécpov, Kal rd Geta kal Tas Kadoupévas Spas vdpos 
kal rags, el xpr Tots dpwuévors misrebew, Sioxety galverac’’ (‘since if we be- 
lieve what we see, it is evident that law and order govern the whole uni- 
verse, and the divine processes, and what we call the seasons of heaven ’’), 
Second speech against Aristogeiton, 808. Whiston notes a conjecture that this 
passage may have suggested Hooker’s famous description of law, Whiston’s 
Demosthenes, ii, 622. See also the passages from Stobaeus quoted by John 
Dickinson, Political Writings (ed. 1801), i, 330. A definition of law by Chry- 
sippus which is incorporated into Justinian’s Digest (book I, tit. 3, § 2) iden- 
tifies it with the law which rules “the acts of the Gods.” So John of Salis- 
bury (Policraticus, iv, 2), “legem tam rerum quam hominum principem et 
ducem esse.’’ For eighteenth-century expressions of the idea see Montes- 
quieu, Esprit des Lois, book I, ch. 1; Blackstone, Commentaries, Introd., sec. ii 
(ed. Christian, i, 38): “Thus we say the ‘laws’ of motion, of gravitation, of 
optics, or mechanics, as well as the laws of nature and of nations”; and James 
Wilson, Works, ed. J. D. Andrews (1896), i, 49; also ibid., p. 92: “The great 


LIMITS OF LEGAL ORDER 111 


of the principle that like antecedents have like consequents. 
Where arbitrary discretion prevails, a given case may be 
decided in one way and another, of exactly the same kind, 
in the opposite way. Under a régime of law the same case 
will necessarily produce the same decision. Laws are general 
rules which, when applied to the same facts, issue in the 
same results.® 


Creator of all things has established general and fixed rules according to which 
all the phenomena of the material universe are produced and regulated. These 
Tules are usually denominated laws of nature. The science which has those laws 
for its object is called natural philosophy.”’ For Christian’s criticism, see his 
edition of Blackstone, i, 39, note 1; for Austin’s, see W. Jethro Brown, Austinian 
Theory of Law, pp. 84-92. The bridge between the “natural laws” of physical 
science on the one hand and the “natural laws”’ prescribing human conduct on 
the other was effected in the eighteenth century by the doctrine that physical 
nature functioned teleologically. The laws of physical science were supposed 
to embody processes which the divine wisdom had selected as the most per- 
fectly adapted to promote human happiness, and they were accordingly re- 
garded as supplying a norm to which human conduct must conform if it was to 
be good, and from which the laws of such conduct could be deduced. See 
Thorstein Veblen, “‘The Preconceptions of Economic Science,” in Quarterly 
Journal of Economics, Jan., 1899, reprinted in The Place of Science in Modern 
Civilization, pp. 82 ff. ‘Seeing it is the only scope of Natural Philosophy to 
discover the causes of generation, duration, and corruption, and to demonstrate 
the necessary connection of such effects with their causes, and seeing it is cer- 
tain that the causes generating and preserving man, for example, by efficacy of 
which he continues for some time and flourishes with faculties, as well of body 
as mind, enlarged and determined to their proper functions, are called good to 
him, and that the causes of corruptions, grief and troubles are to him naturally 
evil, it evidently follows that Natural Philosophy explains what things are to 
him naturally good and evil, and demonstrates that they are necessarily such,” 
Richard Cumberland, Treatise of the Laws of Nature, made English by John 
Maxwell, London, 1727, ch. i, §17, p. 58. ‘Les lois naturelles sont ou phy- 
siques ou morales. On entend ici, par loi physique, le cours réglé de tout événe- 
ment physique de l’ordre naturel, évidemment le plus avantageux au genre 
humain. On entend ici, par loi morale, la régle de toute action humaine de 
Vordre morale, conforme 4 l’ordre physique évidemment le plus avantageux 
au genre humain. Ces lois forment ensemble ce qu’on appelle la loi naturelle. 
Tous les hommes et toutes les puissances humaines doivent étre soumis & ces 
lois souveraines, instituées par l’étre Supréme; elles sont immuables et irré- 
fragables, et les meilleures lois possibles.’”” Quesnay, Droit Naturel, ch. v, ed. 
E. Daire, Physiocrates, pp. 52, 53. 

8 This is the theory which makes possible the conception of ‘‘case-law”’ as 
an inductive “science.” ‘The common law . . . must be learned, like the laws 
of the physical world, inductively. The decided cases of the past are so many 
observations upon the practical workings of these laws, from which the true 
theory is to be inferred, — precisely as the astronomer infers the true form of 


112 ADMINISTRATIVE JUSTICE 


The practical advantages of a régime of law, as opposed to 
one of arbitrary discretion, have been conceived as twofold. 
In the first place it introduces certainty into what otherwise 
would be uncertain; and certainty is a requisite of effective 
human action. Without it no planning for the future, and 
hence no incentive for the advancement of civilized living, is 
possible. A buys a promise from B; if he is not sure whether 
the promise will be enforceable, he will be unable to outline 
his future conduct, nor would he have been so ready to buy 
the promise in the first place. Certainty requires that the 
uniform rule should apply, not merely horizontally, but verti- 
cally; that is, that the same result should be reached in like 
cases arising at different times.°® 


the planet’s orbit from his observation of its position at many different times. 
The observed facts are authoritative: our inferences from them are theory; but 
it is the formation of that theory which enables us to carry our observations 
farther and more intelligently, and thus to arrive gradually at the true under- 
standing of the laws that govern the moral as well as those that govern the 
material universe. This explanation of the true office of precedents, as data 
from which we may obtain by induction the jural rule which they prove to 
exist, is not only the most reasonable in itself, but has been recognized by high 
judicial authority,’ W. G. Hammond, in 3d edition of Lieber’s Hermeneutics, 
p. 329. Cf. Sir F. Pollock, Essays in Jurisprudence and Ethics, p. 239: “In 
order to predict physical results we must suppose that the same thing always 
happens under the same conditions; and in the same way, in order to predict 
legal results we must suppose that the same decision is always given on the 
same facts. . . . In English case-law this object is attained by ... an understand- 
ing that the court shall follow the authority of decisions formerly given on 
similar facts.”’ 

® “Certainty is so essential to law that law cannot even be just without it,”’ 
Francis Bacon, “Treatise of Universal Justice,’”’ Aphorism 8, in De Augmentis, 
bk. viii, Works, ed. Spedding, Ellis and Heath, ix, p. 314. ‘‘The demand for 
certainty becomes more exacting as men’s affairs become more complex. Trade 
and traffic in their increasing volume, speed and variety of movement, raise new 
questions at every turn, and men expect not only to get their differences settled 
for the moment, but to have solutions which will prevent the same difficulties 
from arising again,” Sir F. Pollock, Harv. Law Rev., ix, 301. For a bold criti- 
cism of the doctrine of precedent on the ground that it does not even supply the 
certainty which is its raison d’étre, see Wigmore, Problems of Law, pp. 79, 80: 
“Stare decisis is said to be indispensable for securing certainty in the application 
of the law. But the sufficient answer is that it has not in fact secured it. Our 
judicial law is as uncertain as any law could well be. We possess all the detri- 
ment of uncertainty which stare decisis was supposed to avoid, and also all the 
detriment of ancient law-lumber which stare decisis concededly involves.’ To 
the same effect see J. F. Dillon, The Laws and Jurisprudence of England and 
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If certainty were the only end of law, it would be indiffer- 
ent what system of rules were applied, so long as they were 
uniform and stable. Law would be purely a matter of con- 
vention. A rule that a thief should get good title to all the 
goods he stole would afford as certain a basis for calculating 
future conduct as the rule that he gets no title whatever. 
Kant tried to show that only a system of rules based on 
justice would fit the requirement of logical certainty; but his 
_ argument has not generally been regarded as convincing.’ 
So we come upon the need for not merely a system of fixed 
general rules, but of rules based on justice, or in other words, 
on a regard for certain demands and capacities of human 
nature. Otherwise the system would not be workable; of- 
fending ingrained proclivities and standards of judgment, 
it would be continually violated and so fail to yield the 
certainty which is the excuse for its existence. 

So conceived, a law or rule for human action must be fixed 
at two points: it must be anchored by precedent to the past, 
so as to produce certainty for the future; and it must be 
grounded in what men consider justice, so as to be workable 
in practice. There is a third requirement: all the laws or 
rules existing together at a given time must be compatible, 
and fit together into a logical system." Should conflict be 
found to arise between different rules, the requirement of 
certainty would again be negatived. So that, summarizing, 
we can say that a régime of law requires a logically coherent 
system of general rules based on precedent and accepted 
principles of justice. 

No such abstract formulation of the essentials of legal 
order was of course made in mediaeval England; but it is evi- 
dent how closely the mediaeval conception of the Common 
Law corresponds to the foregoing formulation in essential 
particulars. It was a law founded on custom, that is to say, 
America, pp. 242 ff. Cf. also Harv. Law Rev., xxxiv, 74 ff. James I complained 
of the uncertainty of precedents in 1607 (Political Works of James I, ed., Mc- 


Ilwain, p. 293). 

10 See J. S. Mill, Utilitarianism, ch. 1. 

1 ‘Precedent has a tendency to extend itself along the lines of logical de- 
velopment.’’ Cardozo, Nature of the Judicial Process, p. 34. 
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on precedent; and it was at the same time ‘‘the perfection of 
reason,” or, in other words, a more or less consistent logical 
system of general rules of justice. It followed that no such 
system could emanate from the occasional commands of a 
sovereign, or of the governmental officers who were his sub- 
ordinates. Its function was rather to impose on those com- 
mands the check of requiring them to fit into the system at 
the peril of being otherwise invalid. Indeed, such a system 
could not be ‘“‘made”’ at all; and that was, as we saw, the 
mediaeval view of law. If a system is anchored to a fixed 
principle like precedent, or an idea of abstract justice; and if 
it is governed by the requirement of being logically self- 
consistent, there can hardly be any room for innovation. If 
a new case arises, will not the decision be rigorously governed 
by factors already existing? We seem to have but a simple 
equation containing one unknown quantity, and all we need 
do is to write off the solution.” 

The mediaeval conception of law as transcendental thus 
had a practical meaning. We can phrase the idea in modern 
terms by saying that law was regarded as transcendental in 
the sense that logic and history are transcendental — they 
are not subject to arbitrary amendment by an individual or 
by the present generation. In the eighteenth century the 
emphasis shifted, though less in England than elsewhere, 
from history to reason, from precedent to fundamental 
justice. That was the golden century of human ‘“‘reason,”’ 
when the miraculous was expected of it. In it was found 
what the Middle Ages had found in religious faith, and what 
the nineteenth century was to find in science —a key to 
unlock all doors, a panacea for all the ills of the world, a 
mechanical toy that kept men agape for what wonders it was 
going to work next.® And for the type of reason, mathemati- 

2 See the passage from Sidgwick’s Elements of Politics, 2d ed., p. 652, 
quoted above, chapter IV, note 33, p. 87. 

18 “How feeble the outset of reason, how diversified its progress, how almost 
boundless its advancement! From a Tongutsian, scraping his scanty utensils 
and worshipping fetishes made of shreds, to a Newton, weighing the planets, 


explaining the principles by which the material universe is sustained, and the 
motion of its ponderous orbs throughout their vast voyages determined, and 
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cal reason was chosen—a reason working out with inexorable 
logic the single correct solution for every problem. Such an 
idea at work in politics produced the Abbé Sieyés, and in law 
the era of codes. It was believed that the one and only legal 
rule for every possible situation could be written off in ad- 
vance by a proper combination of axiomatic first principles 
with the same accuracy as the answers to all the problems in 
the Euclidean geometry.* Law ceased to be an instrument 
for working toward certainty — it became certainty itself.15 


proving the existence of Deity, from the wonders of his works. Winged by 
diligence and hope, it springs from earth, awhile surveys its precious objects, 
then soars to the utmost verge of our system, there sums its powers, aspires 
into space, bends its course among innumerable suns and worlds, discerns im- 
mensity, breathes of eternity, and struck into the deepest humility, prostrates 
itself before the footstool of His throne to whom they both belong,” John 
Dickinson, Letters of “abius, 1st series, no. xiii (Political Writings, ed. 1801, ii, 
250). ‘The skies, shut as it were by immovable obstacles, are unbarred, the 
motions of worlds and stars, with their laws, are explored, and celestial lumin- 
aries are engaged to ascertain the mensurations of the earth. At last the ocean 
itself with all its winds and waves submits, and obediently bears its adventurous 
victors, guided by an insensible yet surprisingly empowered conductor, amidst 
the clouds of day and the darkness of night, through every clime to every 
shore.” (Ibid., ii, 301 ff.) 

14 “Napoleon said that he once entertained the idea that all principles of 
law might be reduced to a few concise forms which ought to be combined 
according to fixed rules similar to those of mathematics; and that thus sim- 
plicity and certainty of law might be established. He soon, however, gave up 
the idea when he came to discuss the various parts of the French Civil Code 
with the other members of the committee appointed to draw up that work.” 
Lieber, Hermeneutics, 3d ed., p. 30. 

15 MATHEMATICAL THEORY OF Law. — The idea that legal certainty was 
attainable by the methods of mathematics became commonplace with the 
great advance of mathematical science in the seventeenth century. It appears 
to be the assumption of Montesquieu: “Laws in their most general signification 
are the necessary relations resulting from the nature of things. . . . These rules 
are a fixed and invariable relation . . . each diversity is uniformity, each change 
is constancy. Particular intelligent beings may have laws of their own mak- 
ing, but they have some, likewise, which they never made. Before there were 
intelligent beings, they were possible; and they had therefore possible rela- 
tions, and consequently possible laws . . . we must therefore acknowledge 
relations of justice, antecedent to the possible law by which they are estab- 
lished,” Spirit of Laws, book i, ch. i. D’Aguesseau, writing in praise of Domat’s 
Traité des Lois, says: “Personne n’a mieux approfondi que cet auteur le veri- 
table principe des lois, et ne l’a expliqué d’une maniére plus digne d’un philo- 
sophe. Aprés avoir remonté jusqu’au premier principe, il descend jusqu’aux 
derniéres conséquences. I] les développe dans un ordre presque géometrique,”’ 
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Of course we take no such naive view of law or reason to- 
day.’* We have seen all too clearly how human reason led 


Guvres Choisies, Paris, Didot (1863), p. 225. Leibnitz declared that he knew 
nothing which approached so near to the method and precision of geometry as 
the Roman law, Epist. ad Kestner, Opera (Geneva, 1768, tom.) iv, pt. 3, 
p. 254. Leibnitz’s own legal writings are permeated by the idea that the method 
of law should be mathematical. He speaks of it as “‘my” method (<bid., 
p. 93), and elsewhere says: “Me vero incuriae humanae admiratio percutit, 
qui motus corporum ad calculos revocamus, iidem motus animorum nobis 
intimos nec minus certa lege constantes obiter percurrimus; de horologio 
aliquo demonstrationes, de salute tot populorum declamationes habemus. 
Ergo impetum sumsi eo in campo certitudinem humanam periclitandi.”’ 
Leibnitz gives two elaborate specimens of the mathematical deduction of law, 
“ Specimen Certitudinis seu Demonstrationum in Jure ” (ibid., pp. 92 ff.), and 
“‘Specimen Demonstrationum Politicarum ” (ibid., pp. 522 ff.). See also the frag- 
mentary memorandum, “Ad Stateram Juris,” in Opuscules Inédits de Leibniz, 
par L. Couturat, pp. 211 ff. Spinoza’s application of mathematical method to 
ethics is well known; he sought to apply the same method to the science of 
civil society (T'ractatus Politicus, c.i). So also Richard Cumberland (A Treatise 
of the Laws of Nature, made English by John Maxwell, London, 1727, pp. 85, 
184 ff.): ‘‘The science of morality and politicks both can, and ought to, imitate 
the analytick art (in which I comprehend not only the extraction of roots but 
also the whole doctrine of specious arithmetick or algebra) as the noblest 
pattern of sciences’”’ (ibid., p. 185). So also Samuel Clarke (1675-1729); see 
Sir James Mackintosh, Dissertation on the Progress of Ethical Philosophy, ed. 
Whewell, Edinburgh, 1837, p. 148: ‘The adoption of mathematical forms and 
terms was, in England, a prevalent fashion among writers on moral subjects 
during a large part of the eighteenth century. The ambition of mathematical 
certainty, on matters concerning which it is not given to man to reach it, is a 
frailty from which the disciple of Newton ought in reason to have been with- 
held, but to which he was naturally tempted by the example of his master.’’ 
Cf. the following expression of the typical eighteenth-century view by an Eng- 
lish lawyer: “‘As to the certainty of our laws, it might suffice to say that most 
of them are founded on the laws of nature and nations; and so far, they are as 
certain as any other whatsoever. And as to the rest, they consist either of laws 
fairly deduced from those principles, or of particular municipal laws and cus- 
toms peculiarly adapted to the circumstances of the nation, and deductions and 


16 And still this view has by no means as yet disappeared from legal writers. 
Compare the following passage from a recent book: “There is not nearly so 
much doubt about our legal questions as we are prone to believe. In the great 
majority of cases the solution of them is as certain and exact as an answer to a 
problem in mathematics, and it brings with it precisely the same intellectual 
satisfaction,” E. V. Abbot, Justice and the Modern Law, Boston, (1913), p. 
236. This book, throughout, is an excellent example of the mathematical or 
formally logical view of law. ‘The judicial process in ascertaining or applying 
the law is essentially similar to the process by which we acquire our knowledge 
of geometry,” ibid., p. 11. 
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Germans to one conclusion, and Frenchmen to another, to 
believe there is aught of the inexorable about it. We have 


inferences therefrom; and the best laws that are extant have no other compo- 
sition. But the certainty of law deserves to be a little more particularly con- 
sidered, both in general, and with particular regard to our own constitution. 
And as to the nature of law in general, and in regard of the subject matter of it, 
I can’t but think it capable of as great certainty as any science or profession 
whatsoever (that noble, and perhaps only science, mathematicks, excepted). 
Nor do I foresee any absurdity in saying that law is capable of the best cer- 
tainty, even demonstration itself. ’T is hard to say, the ideas of quantity are 
only capable of demonstration; and that this study, so useful and necessary to 
mankind, should not be so. The subject of law is moral beings, which are a 
combination or set of ideas taken from the moral actions of mankind; and from 
the habitudes, correspondencies and relations which they bear to each other; 
and consequently exist only in the mind and understanding, being put together 
there; and have no other being or nature but what the mind gives them. The 
result of which is, we may exactly know the several ideas that go to make each 
law-term, and so their real nature and essence may be known, and consequently 
the congruity or incongruity of the things themselves be perfectly discovered, 
in which consists real knowledge or demonstration. If every complicated idea 
of right and wrong were well settled and agreed upon, with distinct names to 
each of them, forming exact definitions, and those constantly used and kept to; 
the deductions therefrom would be as true and as certain, and the connection 
be as distinct and clearly perceived, as mathematical beings themselves. For 
those beings are formed in the same manner, and exist nowhere but in the un- 
derstanding; there being no such thing really in nature, and materially existing, 
exactly according to their definitions, as a square, a triangle, or a circle, but 
exist only in the mind first, and then are set down in the definitions given of 
them; nor does that science require that there should be.any such beings ma- 
terially existing in the world. So that in the nature of ideas, legal beings, as I 
may call them, are as capable of demonstration as mathematical ones; but 
only in the case of mathematicks, in comparing the equality and excess of any 
quantity, they do it by numbers or measures, which have every the least differ- 
ence very clear, and the ideas themselves are more capable of being fixed in the 
mind by perceptible diagrams, and so more distinctly represented to the senses; 
whereas the others have only names and words, and such as sometimes are un- 
constantly used, and so the precise combination of ideas is lost; but when those 
just collections of ideas are exactly noted down, and tied together as it were in 
bundles or sorts, with names annexed to them, and exactly kept to throughout 
the argument; the inference and reasoning therefrom is as strong and true as 
in mathematical cases.’”’? John Fortescue-Aland, of the Inner Temple, preface 
to his edition of The Difference between an Absolute and Limited Monarchy, by 
Sir John Fortescue (London, 1714), pp. iv ff. Fortescue-Aland, the writer of the 
foregoing passage, was successively Solicitor-General (1715-1717), a baron of 
the Exchequer (1717-1718), a puisne justice of the King’s Bench (1718-1727), 
and of the Common Pleas (1728-1746). See Dictionary of National Biography. 
His views cannot therefore be regarded as merely academic. The question was 
one which engaged the attention of practising lawyers and the courts. Sir Mat- 
thew Hale had also considered it, and with that peculiar balance which gives so 
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come to realize that logic is but the tool of premises, and that 
the premises of social intercourse fluctuate with a human 
equation which contains at least two variables. Logic will 
not yield us certainties; in fact nothing will. And yet it 1s 
the fate of men to need certainties for their living, and it will 
do us little good to be rebellious against what the universe 
demands of us. We are sophisticated children of science who 
know there are no such things as straight lines; and still we 
must go on using them every day. We have learned that 
nowhere can we put our finger on a beginning or an ending; 
yet we divide the time stream into minutes and years. Over 
the inseverable phenomenal flux we cast the meshes of our 
categories; it refuses to be bound by them, but we must be.” 
For imaginary certainties are the artificial dykes which have 
won the realities of civilization from the chaos of nature; or, 
to use another figure, they are the bootstraps by which men 
have pulled themselves up out of the primeval mud. 

To say that certainty is never to be attained in fact, re- 
lieves us no whit from the necessity of carrying on the endless 


modern a cast to his thought, had reached different conclusions: “‘In matters 
moral and civil — the common subject of laws — though possibly the general 
and common notions of them, or whereupon they are founded, are in a great 
measure common to all men of understanding, yet the applications and particu- 
lar deductions and conclusions thereof are not so clear, constant, and determin- 
ate, as consequences and conclusions in logic or mathematics are; for as the 
nature of moral actions is in themselves much more indeterminate than the sub- 
jects of those arts and sciences, so they most commonly are strangely diversified 
by infinite circumstances; and therefore men agreeing in the same common no- 
tions of justice and morality, oftentimes deduce different conclusions from them, 
and applications of them, although interest and partiality of mind do not inter- 
pose.”’ (Preface to Rolle’s Abridgement, 1668.) This argues a wholesome recol- 
lection of Aristotle: “‘Exactness is not to be expected in all subjects in equal 
degree; . . . goodness and justice, which form the subject-matter of the political 
sciences, must take account of so many differences and uncertainties as to seem 
dependent upon arbitrary rule alone, rather than upon the nature of things. . . . 
We must be content, accordingly, when dealing with such subjects, to make our 
demonstrations in rough outline, and when dealing with matters of more or less, 
to draw conclusions of the same character,’ Nicomachean Ethics, i, 3. “The 
rule of what is indeterminate must itself be indeterminate also,’’ tbid., v, 10. 
For the same controversy, compare Grotius, De Jure Belli et Pacis vice eo: 
§ 1, and Puffendorf, Law of Nature and of Nations (Eng. trans., Oxford, 1703), 
1, Ge2: 

7 See Bergson, Creative Evolution, passim; A. N. Whitehead, The Concept 
of Nature. 
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search for it in practice; and the failure of the eighteenth- 
century codifiers is not a convincing argument against a 
régime of law. It may well be that no general rule is ever 
strictly possible because the same case never arises twice; 
but this does not imply that much will not be gained by 
bringing under an approximately general rule cases more or 
less alike. So no two men have ever exactly the same idea of 
justice; but neither does it therefore follow that there are no 
broad fundamental interests which men insist on with a 
measure of perseverance from generation to generation. If 
we have not identities to work upon, we have at least re- 
semblances; and on their basis can be constructed a legal 
system which, although far from attaining the inexorable 
and absolute certainty once thought possible, yet introduces 
a degree of beneficial order into a world that would be much 
worse off without it.* The unbridged interval between iden- 
tity and resemblance is the slip betwixt cup and lip that lets 
in upon us all the perplexing problems of the legal order. 
Those perplexities mean that law is a human instrument, the 
product of minds whose static categories can snatch at but 
not grasp the universe that flows across it. But if there were 
perfection there would be no progress. At the alternative of 
a price we cannot afford to pay, we must perforce accept the 
plan of a régime of law worked out by our ancestors, though 
we conceive it less absolutely and make fewer demands upon 
it than they. It remains for us as for them, although we more 
adequately realize its limitations, the one clear condition of 
all achievements which require time and space for their ac- 
complishment. 

But the insistence upon a régime of law entails conse- 
quences which are not always well realized. It is quite incon- 
sistent with the Austinian notion that law and the command 
of a sovereign are synonymous. For from moment to moment 
the sovereign may issue contrary commands. It may be that 

18 “Fixactness is an ideal of thought, and is only realized in experience by 
the selection of a route of approximation,’’ Whitehead, op. cit., p. 59. See also 
H. Vaihinger, The Philosophy of As If (tr. C. K. Ogden, London, 1924), espe- 


cially pp. 200-205, “Abstract Concepts as Fictions.’’ But compare Alfred 
Fouillée, La Pensée et les Nouvelles Ecoles Anti-Intellectualistes (Paris, Alcan, 


1911), pp. 51-56. 
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these can be harmonized by the aid of some undisclosed 
higher rule; but, if not, then the certainty and predictability 
of future happenings are gone which lie at the basis of a legal, 
as distinguished from an arbitrary, régime. And this is true 
even where, as on Mr. Justice Matthews’s theory, the sover- 
eign is the people itself; for mobs as well as kings can change 
their minds willfully and ignorantly. Legal order requires 
that law shall be something more than the mere will of the 
moment, no matter whose the will; it demands a law which 
shall grow out of the past and be deeply embedded in hu- 
man wants and interests that can be prefigured for the future. 
When law neglects these requirements it becomes nothing 
but the arbitrary command which for seven centuries English- 
speaking people have been insisting it shall not be. This 
view, put in the extreme form which identifies the present 
with the past, and holds that the same principle must always 
appear in the same garb down to its very shoe-ties, pro- 
duces anachronisms like the Lochner case, which shock our 
modern understanding that history does not re-enact itself on 
the same plane, and that new situations are ever arising 
which call for novel responses. But there is no need for tak- 
ing the theory of legal order in so extreme a form; if we admit 
that there are no identities, we are not driven to closing our 
eyes to resemblances; and whether or not we agree with Mr. 
Bergson, we are all evolutionists enough to acknowledge that 
the new situations which face us have their roots in the past, 
and that the wants which we feel are blood-kin to wants 
which men have always more or less felt, at least as far back 
as we care to carry our history. We must abandon a me- 
chanical correspondence between past and present; but in 
the act of doing so we are brought to recognize the organic 
connection between them. 

It is still possible, then, to believe in a régime of law, al- 
though we have outgrown the notion of an unchanging code 
of unvarying rules which will solve automatically every case 
conceivable. We may still insist that if progress is to be 
orderly, if men are to be protected against the momentary im- 
pulse of an official or a majority, nothing must be held for law 
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which does not fit into a system—not a closed mathematical 
system of rigid concepts, but a developing organic system of 
concepts more or less elastic.!® A law will not be such merely 
because it emanates from governmental authority. This is 
the living idea underlying the American doctrine of consti- 
tutional law. 

II 


It follows that, under a régime of law, even the orders of a 
supreme legislature which we call statutes must be sub- 
mitted to a test before they can be accepted as fully lawful.” 
The question is how the test is to be applied. In England, 


19 “Taw is an artificial system which is always gathering new material. The 
controverted points of one generation become the settled rules of the next, and 
fresh work is built up on them in turn. Thus the law is in a constant process of 
approximation to an ideal certainty which can never be perfectly attained at 
any given moment,” Sir F. Pollock, Harv. Law Rev., ix, 301. ‘A code is not a 
herbarium in which we deposit law like dried plants,” Lieber, Hermeneutics, 
3d ed., p. 33. “Legal conceptions are indeed extremely stable; many of them 
have their roots in the most solid portions of our nature, and those of them with 
which we are most familiar have been for ages under the protection of irre- 
sistible sovereign power. Their great stability is apt to suggest that they are 
absolutely permanent and indestructible, and this assumption seems to me to 
be sometimes made, not only by superficial minds, but by strong and clear 
intellects. I am not sure that even such juridical thinkers as Bentham and 
Austin are quite free from it. They sometimes write as if they thought that, 
although obscured by false theory, false logic, and false statement, there is 
somewhere, behind all the delusions which they expose, a framework of perma- 
nent legal conceptions which is discoverable by an eye looking through a dry 
light, and to which a rational code may always be fitted. What I have stated as 
to the effects upon law of a mere mechanical improvement in land registration 
is a very impressive warning that this position is certainly doubtful, and pos- 
sibly not true. The legal notions which I have described as decaying and 
dwindling have always been regarded as belonging to what may be called the 
osseous structure of jurisprudence. The fact that they are nevertheless perish- 
able suggests very forcibly that even jurisprudence itself cannot escape from 
the great law of evolution,” Sir Henry Maine, ‘‘Minute on Land Transfer,’”’ 
1879, in Life and Speeches of Sir Henry Maine, by Grant Duff and Whitley 
Stokes (N. Y., 1892), p. 60. 

20 “Eyerything which may pass under the form of an enactment is not to be 
considered the law of the land. If this were so. . . there would be no general 
permanent law for courts to administer or men to live under. Judges would sit 
to execute legislative judgments and decrees, not to declare the law or ad- 
minister justice,” Webster, arguendo in Dartmouth College v. Woodward, 
Works, v, 487. Speaking of “vera lex,” Cicero says, ‘‘ Nec vero aut per senatum 
aut per populum solvi hac lege possumus,” De Rep., iii, 22. 
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it is supposed to be applied by the legislature itself, in this 
country by the courts; but there is not, in fact, such a dif- 
ference as the appearances indicate. For law ends by being 
what it is made to be by the body which applies it to concrete 
situations; it takes shape only at the moment when it is 
fitted to the facts of an actual case.*! Law is thus moulded 
in the process of adjudication; and the body which adjudi- 
cates has final say as to what is and what is not law.” Even 


1 “Tt is emphatically the province and duty of the judicial department to 
say what the law is. Those who apply the rule to particular cases must of 
necessity expound and interpret that rule,” Chief-Justice Marshall in Mar- 
bury v. Madison, 1 Cranch, 137. There is a certain irony in comparing this 
pronouncement with the statement of Montesquieu, to whom we owe so many 
of our constitutional difficulties in connection with the “‘separation of powers”’ 
doctrine; ‘Dans le gouvernement républicain, il est de la nature de la constitu- 
tion que les juges suivent la lettre de la loi. Iln’y a point de citoyen contre qui 
on puisse interpréter une loi quand il s’agit de ses biens, de son honneur, ou de 
sa vie,” Esprit des Lots, vi, 3. 

22 “Tt was long a favorite fiction that the judges did not make, but only 
declared the law. But it is no longer denied, nor can it be, that the judges in 
the process of the interpretation of statutes, especially where they extend them 
to cases without their letter but within their supposed reason or equity, as well 
as in cases which, where the statutes are silent, they decide by rules deduced 
from previous decisions, or decide by reference to the principles of natural right 
or universal justice, are actually, though indirectly, engaged in legislating, 
since they formulate, or at least authenticate, the rules which they apply to the 
transactions in hand; and these rules constitute the grounds of the judgments 
they pronounce,” John F. Dillon, The Laws and Jurisprudence of England and 
America, p. 267. For a contrary view see W. H. Taft, Popular Government, pp. 
221 ff. ‘‘ Whoever hath an absolute authority to interpret any written or spoken 
laws, it is he who is truly the law-giver to all intents and purposes and not the 
person who first wrote or spoke them,” Bishop Hoadly, Sermon preached before 
the King, 1717, quoted in Gray, Nature and Sources of the Law (Ast ed.), sec. 229. 
See also George Buchanan, De Jure Regni apud Scotos, cc. xxx, xxxi, xxxii; 
but ¢f. Cardozo, Nature of the Judicial Process, pp. 125 ff. Judge Cardozo 
draws attention to the important practical qualification that the power of 
judicial interpretation accomplishes substantial amendment of the law only in 
exceptional cases. In Mr, Justice Holmes’s well-known phrase, the creative 
activity of the judiciary is ‘‘interstitial.”’ But this is of course not true of 
American constitutional law in so far as the interpretation of phrases like “due 
process” requires the courts to elaborate rules not in subordination to legis- 
lative mandate, but as a mandate to the legislature. Nor, because of the broad- 
ness of the words to be interpreted, can the court’s activity be regarded as 
merely interstitial to a popular will embodied in the constitution. “The law of 
constitutional due process is as much judge-made law as any common law is 
judge-made law,” Thomas Reed Powell, in Harv. Law Rev., xxxvii, 546. 
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in England the necessity the courts are under of interpreting 
acts of Parliament in applying them to the litigated cases 
which come before them gives them a power of shaping the 
law not unlike, though much inferior in degree, to the power 
of our own courts; and that this power is a reality is standing 
out with increasing clearness from cases like Rex v. Housing 
Tribunal * and The Chelston.* The legislature is after all 
limited, by the very nature of its function, to making law in 
vacuo. 

When we say that the law is thus finally determined by 
the body which adjudicates cases, we have defined in its 
essential features the relation which under a régime of law 
must perforce exist between courts and legislature; there re- 
mains the more thorny issue between the courts and admin- 
istrative tribunals. For these are both adjudicating agencies 
— both apply the law to concrete situations. We are facing 
two questions: whether the courts should have power to 
make their own view prevail over that of the executive; and 
if so, what should be the extent of that power. 

To the first question only one answer seems open after all 
that has been said. The idea of law is contradicted by the 
existence, side by side, of two independent law-declaring 
agencies neither of which is supreme over. the other.?> A 
régime of law is interrupted by inconsistencies, and Swift v. 

23 (1920] 3 K. B. 334. 24 [1920] Prob. Div. 400. 

25 Story (Commentaries on the Constitution, 4th ed., ii, 399) quotes with 
approval the following passage from Paley: “If several courts codrdinate to 
and independent of each other subsist together in the country, it seems neces- 
sary that appeals from all of them should meet and terminate in the same 
judicature in order that one supreme tribunal by whose final sentence all others 
are bound and concluded, may superintend and preside over the rest. This is 
necessary for two purposes: to preserve a uniformity in the decisions of inferior 
courts and to maintain to each the proper limits of its jurisdiction. Without a 
common superior, different courts might establish contrary rules of adjudica- 
tions and the contradiction be final and without remedy. A common appellate 
jurisdiction prevents or puts an end to this confusion. For when the judgments 
upon appeals are consistent (which may be expected when the same court is 
at last resorted to), the different courts from which the appeals are brought 
will be reduced to a like consistency with one another. Moreover, if questions 
arise between courts independent of each other concerning the extent and 
boundaries of their jurisdiction, as each will be desirous of enlarging its own, 
an authority which both acknowledge can alone adjust the controversy.” 
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Tyson and the double-barrelled Supreme Court of Texas 
are as anomalous as the two sets of legal-tender decisions.” 
Secondly, admitting that within a given jurisdiction there 
must be a single agency authorized to pronounce the law with 
finality, the nature of the task points to the courts as the 
proper agency to perform it. If we are to have a régime of 
law, the legal rule applied to a given case must be one that 
shall fit into a whole body of other rules which, taken to- 
gether, make up a harmonious and consistent system. In 
Maitland’s phrase, the law is a seamless web. The law appli- 
cable to a given case can therefore be pronounced only by a 
body which knows authoritatively, so far as is humanly 
possible, the whole of the law. In less absolute and more 
practical language, the law ought to be applied by an agency 
whose main business is to know the law, rather than to en- 
force some part of it. 

But, admitting that the application of law by administra- 
tive bodies ought in some way to be controlled by the courts, 
how far ought the control to reach? Suppose an attack by a 
railroad company on an order of a commission fixing a rate. 
Of course the court will examine whether or not the rate is so 
unreasonable as to be confiscatory — with us that is a con- 
stitutional question; granting, however, that it is decided in 
the negative, will the court, or should it, examine whether or 
not in its opinion the rate exceeds the possibilities of reason- 
able inference from the evidence? Should it go still further 
and examine whether in its own judgment the rate is a 
proper one? This is the critical question raised by Senator 
Foraker. 

Abstractly, the issue boils down to how far we desire the 
“rule of law” to extend. Do we wish it to protect only the 
large outlines of so-called fundamental rights? Or do we de- 
sire it to descend into and define with minuteness all the re- 
lations affected by administrative determinations? On an 
eighteenth-century view of law this alternative would be 


2% 16 Peters, 1. 


*7 Hepburn v. Griswold, 8 Wall. 603; Legal Tender Cases, 12 Wall. 457; see 
8S. P. Breckenridge, Legal Tender, pp. 127-133. 
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meaningless; we could never make such a cleavage. For 
from that point of view, carried to its logical consequence, 
the entire body of rules applicable to human conduct form a 
closed logical system within which the acceptance of funda- 
mental rules straightway requires the acceptance of a com- 
plete set of particular rules following as corollaries by strict 
logical necessity.** It is needless to say that even in the 
eighteenth century no such theory was ever applied con- 
cretely to practice.*® It puts no obstacle in our way to-day. 


28 See the passage from d’Aguesseau quoted above in note 18 to this chapter. 
Cf. Blackstone, Commentaries (ed. Christian), i, 41: ‘‘The law of nature... is 
binding over all the globe in all countries, and at all times; no human laws are 
of any validity if contrary to this; and such of them as are valid derive all their 
authority, mediately or immediately, from this original. But in order to apply 
this to the particular exigencies of each individual, it is still necessary to have 
recourse to reason: whose Office is to discover . . . what the law of nature directs 
in every circumstance of life. . . . And if our reason were always clear and per- 
fect . . . the task would be pleasant and easy; we should need no other guide 
but this.” See also Edmond Wingate, Mazimes of Reason; or the Reason of the 
Common Law (London, 1658), pref. 

22 While the main effort of eighteenth-century theory was directed to 
showing that a system of particular rules could be logically deduced from a 
small number of “‘axiomatic’’ first principles of self-evident justice, a way was 
left open to provide for the stubborn exceptions which even eighteenth-century 
rationalism could not blink by drawing a distinction between ‘‘immutable”’ 
rules on the one hand, and “arbitrary” or “indifferent” rules on the other. 
This distinction is resorted to by both Domat and Blackstone. Says Domat: 
“The immutable laws are so-called because they are natural, and so just at all 
times and in all places, that no authority can either change or abolish them; 
and the arbitrary laws are those which a lawful authority may enact, change, 
and abolish, as there is occasion. These immutable or natural laws are such as 
are necessary consequences of the [first principles] which are so essential . . . to 
the order of society that it is impossible to alter them without destroying the 
foundations of the social order . . . and it is the same thing with respect to all 
the particular rules which are essential to this order. . . . Thus it is a rule essen- 
tial to the engagement of the person who borrows something belonging to 
another, that he ought to preserve it; and it is also an immutable law that he 
ought to be answerable for the faults which he commits contrary to this duty. 
.. . But the laws concerning matters which are left indifferent by the [first 
principles of society] ... are arbitrary laws. Thus, seeing it is indifferent . . . 
whether there be five, six, or seven witnesses to a testament; whether prescrip- 
tion be acquired in twenty, thirty, or forty years; whether money be of a higher 
or a lesser value: these are only arbitrary laws, which regulate these sorts of 
things, and they regulate them differently, according to the times and places,” 
Domat, The Civil Law in its Natural Order, translated into English by William 
Strahan (2d ed., London, 1737), vol. i, p. lix. It is interesting to note that a 
reprint of this translation of Domat, with American notes by Luther 8. 
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The question before us is simply over how wide a field we 
desire to cast the net of our legal logic; how inclusive a seg- 
ment of human relations we wish to congeal into the approxi- 
mate stability of a régime of law. In other words, how far do 
we wish to make a legal question of the matters entrusted 
to administrative tribunals? And within what limits do we 
feel it safe to commit ourselves, with respect to them, to 
a régime of discretion or justice without law? In language 
which Grotius and Coke would never have understood, it 
is for us to-day simply a question of policy as to what 


Cushing, the reporter of the Massachusetts Supreme Court, was published at 
Boston in 1850 by Little and Brown. Cf. also Vattel, Law of Nations (ed. 
Chitty), Prelim., §§ 7-9. Says Blackstone: ‘Upon the law of nature and the 
law of revelation [‘‘which is expressly declared to be the law of nature by God 
himself’’] depend all human laws; that is to say, no human laws should be 
suffered to contradict these. There are, it is true, a great number of indifferent 
points in which both the divine law and the natural law leave a man at his own 
liberty; but which are found necessary for the benefit of society to be restrained 
within certain limits. And herein it is that human laws have their greatest force 
' and efficacy; for with regard to such points as are not indifferent, human laws 
are only declaratory of, and act in subordination to, the former. To instance in 
the case of murder: this is expressly forbidden by the divine, and demonstrably 
by the natural law; and from these prohibitions arises the true unlawfulness of 
this crime. Those human laws that annex a punishment to it do not. . . super- 
add any fresh obligation . . . to abstain from its perpetration. .. . But with 
regard to matters that are themselves indifferent, and are not commanded or 
forbidden by those superior laws; such, for instance, as exporting of wool into 
foreign countries; here the inferior legislature has scope and opportunity to 
interpose, and to make that action unlawful which before was not so,’ Com- 
mentaries, ed. Christian, i, 42. The same distinction is drawn by Rutherforth, 
Institutes of Natural Law, Bk. ii, ch. vi, §ix. Blackstone bases on this distinc- 
tion the doctrine of a difference between mala prohibita and mala in se which at 
times has had such importance in certain branches of our law. For Christian’s 
criticism, see his note, op. cit., i, 52. The example given above by Blackstone of 
an “arbitrary” or “indifferent” law, — namely the prohibition of wool exports 
—is substantially the same as that of Rutherforth (loc. cit.), who instances 
a prohibition of the importation of foreign manufactures. These examples 
illustrate the futility of an attempt to establish the two classes of laws as 
fixed categories; for a conception of fundamental natural law is possible which 
would regard freedom of trade between nations as a basic axiom, and would 
thus be directly violated by such prohibitions. This was in fact Vattel’s con- 
ception: “A nation is obliged to promote and carry on a foreign trade. .. . 
Whence it follows that it is a duty to sell to each other at a fair price what the 
possessor himself has no occasion for. . . . Since right springs from obligation, 
the obligation we have just established gives every man the right of procuring 
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matters shall be ‘‘matters of law.’”” On our opinion as to this 
question will depend where we draw the line as what is 
or is not due process of law. Before attempting to find our 
way into this question of policy, it will be helpful to look at 
the mechanism of the legal system as a working instrumen- 
tality for achieving the results it aims at — certainty in the 
conduct of affairs and the protection of a number of basic 
human interests. How does it work, and what work is it 
consequently fitted to do? What are the conditions which 
set limits to its effective operation, and where do these limits 
lie? 


the things he wants by purchasing them at a reasonable price from those 
who have themselves no occasion for them,” bk. i, ch. viii, §§ 88, Chitty’s ed., 
p. 38. Similarly Domat derives as a necessary inference from immutable 
natural law a rule directly at variance with what natural law has at other times 
been held to require: ‘It is a natural law that he who buys should not take 
advantage of the person who sells, and that he should not buy at too low a 
price,” op. cit., vol. i, p. xi. Everything thus depends on what one chooses to 
regard as “natural.” It is easy, as Mr. Justice Holmes has noted, to forget that 
what seem to one man “‘first principles” “are believed by half his fellow-men to 
be wrong,” Collected Legal Papers, p. 295; and that ‘‘wherever a doubtful case 
arises, the simple tool of logic does not suffice, and even if it is disguised and un- 
conscious, the judges are called on to exercise the sovereign prerogative of 
choice,” ibid., p. 239. The effort to draw a sharp line between ‘‘natural”’ and 
“Immutable” on the one side, and “arbitrary” and “‘indifferent”’ on the other, 
goes back no doubt to Aristotle’s distinction between natural and conventional 
justice, Eth. Nicom., v, 7. It has already become a distinction between “‘mut- 
able” and “immutable” rules of law in Livy, xxxiv, 6. It survived through 
the Middle Ages, see John of Salisbury, Policraticus,iv,’7. But even in the case 
of ‘natural laws,’”’ the mediaeval writers were forced to develop a distinction 
between those which were “primary” and “‘immutable,” and those which were 
“secondary”? and subject to change. See Pollock, Essays in the Law, p. 51; 
Gierke, Political Theories of the Middle Age, tr. Maitland, p. 175, note 260. 
This distinction survives in Domat’s effort to distinguish between “‘immutable”’ 
laws which admit of exceptions, and ‘‘immutable” laws which admit of no 
exceptions, op. cit., i, p. xiv. Grotius (De Jure Belli et Pacis, I, x) and Bur- 
lamaqui (Principes du Droit Naturel, Geneva, 1748, pt. ii, ch. v, § x) on the 
other hand seem to argue that all the precepts of the law of nature are im- 
mutable. For the influence of Vattel, Burlamaqui and Rutherforth on Ameri- 
can practitioners, see Hofiman’s statement that ‘‘they were placed in students’ 
hands” and were ‘‘the sources to which the senior lawyers of the present time 
are accustomed to resort,” Course of Legal Study, 2d ed., Balto., 1836, i, 113; and 
for the influence of the ‘‘ Naturrecht School” generally, see Marshall’s reference 
to the “‘wise and learned men whose treatises on the law of nature and nations 
have guided public opinion,’ Ogden v. Saunders, 12 Wheat. at p. 353. 
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III 


Modern juristic analysis interprets law as operating 
through four distinct sorts of instruments by the interactions 
of which it reaches its result of bringing human relations into 
predictable order — rules, principles, concepts, and stand- 
ards.®° These four elements hold a definite genetic relation- 
ship to one another —a principle is the broader idea of 
policy which stands back of every rule of law and links it 
with the human demand for justice; the rule of law itself 
operates directly on situations of fact through the medium 
of the concepts which enter into its composition, and under 
which particular states of concrete fact may be subsumed to 
produce uniformity of result; legal standards are the more or 
less vague substitutes for rules and concepts in fields not yet 
ready, or not adapted, for the latter to crystallize." The re- 
lation between the four can be illustrated by an example. It 
is a principle of legal policy that persons engaged in a calling 
of more than ordinary importance to the public shall not be 
allowed to take advantage of the public necessity in the same 
way as those engaged in other lines of enterprise. One for- 
mulation of this principle is the legal rule that common 
carriers must charge no more than a reasonable rate for their 
services. The application of this rule to any particular state 
of facts depends on the legal definition of the terms ‘‘common 
carrier’? and ‘‘reasonable rate.” ‘‘Common carrier’ has 
crystallized into a legal concept, while ‘‘reasonable rate’’ 
merely sketches a standard to be applied. 

The heart of the legal system is in its concepts. These are 
the fixed points which introduce an artificial stability into 
the ebb and flow of human relations — the hard identities 
which for its own purposes the law impresses upon resem- 
blances, to create certainty through ability to predict the 


® See Pound, “The Administrative Application of Legal Standards,” in 
Rep. Amer. Bar Assoc. (1919), xliv, 445 ff. 

4 This, it is submitted, is the logical relationship. In actual historical de- 
velopment, rules generally precede principles and concepts precede standards. 
See Pound, Introduction to the Philosophy of Law, p. 115. 
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legal consequences of acts. A delivers to B a wagonload of 
oats and takes a horse in return; A delivers the oats and B 
promises to pay twenty dollars in a month’s time; A merely 
promises to deliver the oats in return for B’s promise to pay 
the twenty dollars; all three transactions, different as they 
are, are in a certain sense ‘‘sales,’”’ and for certain purposes 
fall under the same legal rules. A trustee speculates with 
trust property, meaning to make a fortune for the cestuz or 
. intending only to make a fortune for himself; in both cases 
there has been a breach of trust, and it matters not that in 
one the trustee was a credulous woman and in the other an 
experienced business man. Because of the presence of some 
common element, the law pigeonholes differing states of facts 
in the same category and deliberately disregards the differ- 
ences. Elsewhere it marks off and recognizes certain par- 
ticular facts as constituting a valid distinction. A signs a 
bond of his own free will; he goes through the same act with 
the gun of B pointed at his head; in the first case he is bound, 
in the second he is excused, because the law regards the co- 
ercion as a pertinent element of difference and attaches a 
different consequence where it is present. Here, as before, 
the law isolates particular facts from a great mass of others, 
binds them together with a conceptual label, and reaches a 
different result according as this bundle of facts is or is not 
present, and the label is or is not applicable.*? In its distinc- 
tions as in its inclusions the method of the law is the same — 
to reach an identical result in all cases where the salient fact 
or group of facts is present, however different the several 
situations may be in other particulars. As Sir Frederick 
Pollock has expressed it: ‘‘No two persons or events can be 
fully alike. What rules of law have to do is to select those 
conditions which are to have consequences of certain kinds; 
which being done, it is the business of the courts to attend to 


32 In the language of Mr. Justice Fortescue-Aland, quoted above in note 15, 
this chapter, legal concepts are ‘‘collections of ideas tied together as it were in 
bundles or sorts with names annexed to them, and exactly kept to throughout 
the argument.’”’ Whether they are “exactly kept to’’ or not, is often the ques- 
tion. 
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all those conditions, and, saving judicial discretion where it 
exists, not to attend to any other.” * 

The process of the law is thus generalization; and, as Mr. 
Justice Holmes has said, to generalize is essentially to omit.** 
Such omission sometimes leads to results which seem harsh 
and unjust. Suppose P has made an agreement with V, the 
owner of land, that on condition of his going into possession 
and making improvements he is to have an option to buy and 
pay the purchase price before a certain day. He goes into 
possession and makes the improvements to double the value 
required. On his way to pay the price on the day named he 
is attacked by robbers and the money taken from him. Sev- 
eral days elapse before he can raise the money again, and 
when he then tenders it, V refuses to go on with the contract. 
The courts would deny to P a decree of specific performance. 
The law in its generality omits to regard the specific cireum- 
stances which caused P’s failure to pay at the date named as 
falling within any recognized element of difference taking the 
case out of the general class marked by failure of an essential 
condition precedent.*® 

The concepts of the law in their rigid inclusiveness can 
thus be made to yield like results in cases where the presence 
of differentiating elements which the law ignores seem to 
laymen to call for a substantial difference in the respective 
outcomes. This is one objection to a system of legal justice 
as contrasted with free judicial discretion. Under the latter, 
the adjudicating officer would be at liberty to attach de- 
cisive weight to whatever special circumstances of a case 


% Harv. Law Rev., ix, 300. See also Wigmore, Problems of Law, p. 70: “One 
of the formal elements of law is uniformity, generality, a rule more or less 
abstract. And this uniformity consists in selecting one or more circumstances 
common to numerous situations involving human conduct, and declaring that 
these few circumstances shall produce a certain result whatever the other 
variety of circumstances may be.” 

* Donnell v. Herring-Hall-Marvin Safe Co., 208 U. 8. 267, at p. 273. 

6 Time is always of the essence of an option agreement, though not ex- 
pressed to be so: Smith v. Howard, 32 Ky. Law Rep. 211; 36 Cyc. 711; Standi- 
ford v. Thompson, 135 Fed. 991; Richardson v. Hardwick, 106 U.S. 254; 
Lord Ranelagh v. Melton, 2 Drewry & Smale, 278, at p. 281; Pomeroy, Equitable 
Remedies, § 807. 
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seemed to him to deserve it in view of all the other circum- 
stances. Under a régime of law he is bound to give deciding 
weight to certain factors, if present, and to ignore the rest. 
The difficulty about thus singling out some particular factor 
from a situation made up of a host of them * is first of all 
the difficulty of determining which factor the law shall select 
for critical importance. What shall be regarded and what 
ignored? Take the case of a contract made by a married 
man; shall the fact of marriage be held to make a difference, 
or shall the contract of a married man and a single man be 
treated alike? Shall the contract of a woman be regarded in 
the same light as the contract of a man, or shall importance 
be attached to the fact of sex? In reality we know that our 
law treated the contract of a woman in the same way as that 
of a man, but that in the case of a woman the law attached 
critical importance to the fact of marriage, while in the case 
of a man it was ignored. So in the matter of contracts, the 
law regarded the fact of infancy, and disregarded it in the 
ease of torts. Such selection is dictated by the general view 
of public policy which the law embodies. It singles out as de- 
cisive the factor or factors which, in view of all the cases con- 
sidered as likely to arise, must be made decisive as a means 
of reaching the goal which the contemporary view of public 
policy dictates to the law as ideal. But the difficulty is that 
the contemporary view of public policy shifts with successive 
generations, and what was once the goal of policy ceases in 
time to be so. That has been the fate, for instance, of the 
absolute subordination of wife to husband in the marriage 
relation. Consequently the factor which the law had fixed 
itself to regard as crucial no longer corresponded with what 
men felt to be so; and when they saw the law making the 

% ‘ Among the innumerable facts of actual life, some become accentuated 
as links in the formation, modification, or assertion of legal rights,’”’ P. Vino- 
gradoff, Common Sense in Law, p. 101; also, pp. 86-101, passim. “We can 
never be sure in applying a general rule to a particular case that the eliminated 
elements may not be material; and if, peradventure, they are material, and we 
apply the general rule without them, we fall into error,’ Salmond, First Princi- 
ples of Jurisprudence, 1st ed. (1893), p. 92; cf. 6th ed. (1920), p. 23. ‘Equity 


was originally discretionary interference with the operation of general rules in 
order to do justice in particular cases,’’ Pound in Col. Law Rev., v, 20. 
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validity of a woman’s contract depend on such a thing as 
whether or not she was married, they felt that the law was 
unjust, not only because it was rigid, but because it was un- 
real and artificial. Again, even where no change has occurred 
in prevailing views as to the proper goal of policy, the condi- 
tions and technique of human action may have so changed 
that what was once rightly made a decisive factor in the dis- 
position of a case becomes an immaterial one which, if still 
adhered to, serves to warp the decision to a result felt to be 
unjust. Examples are the fellow-servant rule in employers’ 
liability cases,?” and the application to corporate mortgages 
of an old rule which had been kept alive to protect farmers 
against the temptation to mortgage their future crops.*® 

These disadvantages of a régime of law result from the 
rigid outlines of the law’s fixed concepts. A second sort of 
disadvantage results when these concepts, as they sometimes 
do, get in each other’s way. Between most legal concepts of 
opposite tendency the boundary is at points thin and unde- 
fined. Does deceit in making a contract, for instance, give 
rise to an action for breach of contract, or for tort? ** Isa 
given transaction a sale or a bailment? Certain factors, if 

37 Tt has been suggested that the establishment of this rule was originally 
due to a temporary consideration of policy — the desire in the early days of 
railroads to relieve them from a burden of liability which threatened to hamper 
their growth at a time when the community was vitally interested in their pro- 
motion and expansion, Warren, History of the American Bar, pp. 485, 486 ff. 
Substantially the same explanation was given in the House of Commons by Mr. 
Asquith, 8 Hansard (4th series, 1893), p. 1943. For the popular favor with 
which railroads were regarded at the period of their introduction, see Charles 
Francis Adams, Railroads, Their Origin and Problems, pp. 67, 68. On the other 
hand Judge Baldwin went so far as to announce that the rule “rested upon 
general considerations of right and justice, . . . supported by the principle that 
negligence of a servant . . . does not of itself prove any omission of care on the 
part of the master in his employment, and only such omission of care can justify 
holding the master responsible,’’ Hoxie v. N. Y., N. H., & H. R. Co., 82 Conn. 
352, at p. 360 (1909). 

88 Cf. Zartman v. Bank, 189 N. Y. 267, where the Court, in holding a 
corporate mortgage of after-acquired chattels invalid, followed Rochester 
Distilling Co. v. Rasey, 142 N. Y. 570, which held that a mortgage given by a 
farmer on crops not yet planted was invalid. 

39 See Pasley v. Freeman, 3 T. R. 1. The confusion between the concepts 


of ‘‘tort” and “contract” is illustrated but not clarified in E. V. Abbot, 
Justice and the Modern Law, pp. 41 ff. 
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present, will make it a sale; others indicate a bailment; but 
what if, as sometimes happens, some of both sets are present? 
Suppose shipments are arranged from A to B, on terms 
whereby A draws against B for the shipment and dictates the 
price of resale by B; or B guarantees the sale of the shipment 
by a certain date and agrees to bear the risk of loss of the 
goods: is B a mere bailee who has made an advance to A or 
has he bought the goods? *° Or, take the other case sug- 
gested: A, twenty years old and in business, sells goods to B, 
fraudulently representing their quality to be superior to 
what it actually is. Is he liable? An infant is liable for his 
torts, but not for his breaches of contract. A has been guilty 
of deceit, and deceit is a tort; but here the deceit occurred in 
connection with a contract, and to allow recovery for the tort 
would in effect amount to enforcing the contract. Where are 
we to draw the line, and on which side are we going to let 
such a case fall? 

These examples show the difficulty which the law experi- 
ences in so constructing its concepts as to make them mutu- 
ally exclusive. Slightly different are cases where the facts 
are such that, regarded from one point of view, they fall 
within one legal concept, while from another angle they fit 
equally well into another. Such a case arises where S becomes 
surety for P, a married woman. At common law P is not 
bound and hence there is no principal obligation. Is §S liable? 
On the one hand, it may be argued that as there is no princi- 
pal obligation, there can be no surety obligation, and § is not 
bound; but it may be urged with equal plausibility that since 
there could never have been a principal obligation, S’s 
promise could not have been a surety promise in the first 
instance, but must have been an independent one ab initio 
and that therefore he is bound." 

49 Cf. such cases as ex parte Flannagans, Fed. Cases, 4855, and In re Hecka- 
thorn, 144 Fed. 499, with Butler Bros. v. U.S. Rubber Co., 156 Fed. 1, and 
Childs v. Waterloo Wagon Co., 37 App. Div. (N. Y.) 242. Substantially the 
same issue arose, and was well discussed by Eyre, C. J., in the old case of Haille 


v. Smith (C. P. 1796), 1 B. & P. 563 ff. 
41 See Kimball v. Newell, 7 Hill (N. Y.) 116; Ames, Cases on Suretyship, 


p. 108. 
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The last case illustrates the ever-present possibility of 
juggling with legal concepts like hollow shells or counters in 
a game.” There is a temptation attractive to legal thinkers 
to play this game by combining concepts into a geometrical 
demonstration “* which yields results logical in appearance 
but artificial in fact. A good example is Mr. Lansing’s argu- 
ment on the subject of mandates under the League of Na- 
tions. He argued that every point on the world’s surface 
must be subject to sovereignty. Sovereignty means supreme 
power and can belong only to a territorial state. Territory 
covered by a mandate is not under the sovereignty of the 
mandatory nation, because the mandatory is not supreme, 
being under the control of the League. But the League can- 
not be sovereign because it is not a territorial state. The 
scheme of mandates is therefore legally impossible.** This 
conclusion is the result of abstracting a conception of sover- 
eignty from the facts as they exist under one type of legal 
world-order and then tacitly assuming that it is a mould into 
which no type of legal world-order can fail to run. 

The way of escape from Mr. Lansing’s cul-de-sac is to take 
a more realistic view of the nature of legal concepts. They 


“ See Wigmore on Evidence, 2d ed., i., p. xv: “Cases are counters and 
there are no coins.” 

43 The method consists in treating concepts as if they were “‘things,’”’ whieh 
preserved their separate identity unaltered in all possible contexts, and could 
be combined and recombined without waste into successive demonstrations as 
blocks can be combined and recombined into architectural patterns. This view 
of the nature of concepts has been described by James and Bergson. “Particu- 
lar facts decay, and our perceptions of them vary. A concept never varies; and 
between such unvarying terms the relations must be constant and express 
eternal verities,’’ William James, Problems of Philosophy, p. 53. ‘Concepts 
are outside each other, like objects in space; and they have the same stability as 
such objects, on which they have been modelled. . . . They are not images, but 
symbols. Our logic is the complete set of rules that must be followed in using 
symbols. As these symbols are derived from the consideration of solids, our 
logic triumphs in that science which takes the solidity of bodies for its object, 
that is, in geometry. Logic and geometry engender each other. ... Geometry 
and logic are strictly applicable to matter; in it they are at home, and in it they 
can proceed quite alone. But, outside this domain, pure reasoning needs to be 
supervised by common sense, which is an altogether different thing,” Bergson, 
Creative Evolution, tr. Arthur Mitchell, pp. 160, 161. 

“ Rep. Amer. Bar Assoc. (1919), xliv, p. 246. 
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are not spatial entities having the independent and inexor- 
able existence of physical objects and excluding each other 
in all dimensions.“ Properly regarded, they are seen to be 


“ “The abuse consists in envisaging ideal conceptions, provisional and 
purely subjective in their nature, as endowed with a permanent objective 
reality. And this false point of view which, to my thinking, is a vestige of the 
absolute realiem of the Middle Ages, ends in confining the entire system of 
positive law, 4 priori, within a limited number of logical categories, which are 

in essence, immovable in basis, governed by inflexible dogmas 
| and thus incapable of adapting themselves to the ever varied and changing 
exigencies of life,” Gény, Méthode d'Interpritation et Sources en droit privé 
positi{, ed. 1899, sec. 61, p. 115. In actual fact, whenever it comes to defining a 
legal concept, or stating a legal rule, the difficulty of treating them as clean-cut 
independent entities at once becomes apparent. Almost every legal concept or 
principle is found to be but the terminal of a scale which shades at its opposite 
extremity into another of exactly contrary tendency, and the line between the 
two oscillates from specific case to case according to the context. Thus the law 
of nuisance plays between the principle that every person is entitled to use his 
property for any purpose that he sees fit, and the opposing principle that every 
man is bound to use his property in euch 2 manner as not to injure the property 
of his neighbor. Az no two cases of nuisance are ever exactly alike, all that can 
be done in borderline cases between the two principles is to let a jury say 
where the line shall come. Where the run of the cases involves more uniform 
iseues, it ie of course possible to draw 2 permanent line somewhere by estab- 
lishing a purely arbitrary rule. This was noted by Domat: “One who is the 
owner of a thing should continue to have the property of it until he has divested 
himself of it voluntarily, or until he be divested of it in some legal way; at the 
game time possessors ought not always to be in danger of being molested in 
their possession for ever.... The contrariety to which these two laws might 
lead us, requires that it should be regulated by an arbitrary law that they who 
are not in possession, and who, notwithstanding, claim the right of property, 
should be bound to assert and prove their right within a certain time... and 
this is what has been done by the arbitrary laws which settle the times of pre- 
scriptions,” The Civil Law in ite Natural Order, tr. Strahan, i., p.lx. But even 
where such an arbitrary line has once been drawn, there is no guarantee that a 
stable barrier has been erected against the ebb and flow of human uncertainties. 
These uncertainties persist chiefly for two reasons: (1) alteration in the customs 
or Greurnstances in the light of which the arbitrary rule was framed; (2) the un- 
certainties inherent in the nature of language, to which resort must be had for 
the statement of an arbitrary fixed rule. A difficulty due to the first cause is il- 
lustrated by a point from the law of sales. Here again the purpose of the law is 
to give efiect to two opposing principles: first, the principle that a buyer should 
keep his eyes open, and, second, the principle that an unfair advantage ought 
not to be taken of the buyer by the seller. The rule accordingly developed that 
where the seller is 2 manufacturer, and goods are ordered without opportunity 
for adequate inspection by the buyer, the manufacturer warrants their mer- 
chantable quality, Laing v. Fidgeon, 4 Campbell, 169. But today, with the 
elaboration of the organization of the market, the consumer, as often as not, 
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capable of overlapping and intersecting and interpenetrat- 
ing. For legal concepts, like concepts in general, are nothing 
more than categories of classification, The variety of possible 
classifications is as infinite as the infinite number of purposes 


orders not from the manufacturer, but from a dealer; does the rule extend its 
protection, as its reason seems clearly to demand, against a dealer also? See 
Harv. Law Rev., xxv, 75 and Williston on Sales, Ist ed., §§232, 233. Uncertain- 
ties arising from the inherent limitations of language are ubiquitous. Hardly 
any word useful in the statement of a legal rule or definition is limited, like a 
mathematical term, to a single meaning. ‘“‘Necessaries,”’ ‘‘domicile,”’ “pres- 
ence,” ‘ratification,’ to name but a few, are all capable of application by dif- 
ferent minds to different things. Lieber has well said what needs to be said on 
this point in his Hermeneutics (3d ed.): ‘In no case are words. . . affixed to 
objects presenting themselves to the mind in a clearly defined state, but on the 
contrary . . . terms receive a meaning distinct as to some points, but indistinct 
as to others, or, to use a simile, they may be distinct as to the central point of 
space they cover, but become less so the farther we remove from that center. 
... This would be a necessary cause of ambiguity, even if the nature of things 
and ideas were not such that mathematical precision becomes impossible, ex- 
cept in mathematics themselves. Absolute language, by which is meant lan- 
guage which absolutely expresses all that which is to be expressed, neither more 
nor less, for every mind, is possible in mathematics only”’ (pp. 14, 15). “It is 
impossible to word laws in such a manner as to absolutely exclude all doubt, or 
to allow us to dispense with construction, even if they be worded for the time 
for which they were made, with absolute (mathematical) distinctness; because 
things and relations change, and because interests conflict differently with each 
other at different times. The very object of laws is to establish general rules be- 
forehand. ... By this inherent generality, however, there is a constant reason 
for requiring construction in the application of laws, since most cases occurring 
are of a complex character. It is in vain, therefore, to believe in the possibility 
of forming a code of laws absolutely distinct, like mathematical theories” (pp. 
154, 155). ‘‘Interpretation and construction of laws then become necessary on 
account of the character of human language; . . . on account of their applica- 
tion to complex cases; on account of the change of the circumstances and things 
to which they must be applied” (p. 157). Cf. also Mr. Justice Story: “To a cer- 
tain extent law must forever be subject to uncertainty and doubt; not from the 
obscurity and fluctuations of decisions, as the vulgar erroneously suppose, but 
from the endless complexity and variety of human actions. However certain 
may be the rules of the statute or common law, they must necessarily be general 
in their language, and incapable of a minute and perfect application to the 
boundless [italics in the original] circumstances of life, which may modify, limit, 
or affect them. It is impossible to provide by any code, however extensive, for 
the infinite variety of distinctions, as to civil justice, arising from the imperfec- 
tions of human language and foresight, from the conflict of opposing rights, 
from the effect of real or apparent hardships, and from those minute equities, 
which are often found in different scales, adding somewhat to the weight of 
each, but rarely forming an exact equipoise. Until human actions are capable 


of being limited on every side to a definite range of circumstances, the permu- 
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for which classifications can be made. Any particular classi- 
fication made from a single point of view and for a particular 
purpose will consist of mutually exclusive categories. But 
the categories of this particular scheme will not necessarily 
coincide, point for point, with those made from another angle 
and for some other purpose. A good illustration is the familiar 
rule that as between a common-law mortgagor and mortgagee 
the latter has legal title, but that the former has legal title as 
against third persons.“ In short, our concept of “legal title’ 
covers different ground when our object is to protect the 
rights of third persons from what it does when we are con- 
cerned with questions between the parties. Similarly, in 
claims for preference against a bankrupt, transactions are 
frequently held sales for the protection of unsecured creditors 
which as between a consignor and a solvent consignee might 
well be held to be mere bailments.*® Valuation for taxation is 
a different thing from valuation for rate-making.‘® For some 
purposes the corporate fiction may be disregarded.*° The 
rules which govern the release of a professional corporate 
surety from liability are different from those which are applied 
to an individual surety.* 

tations and combinations of which may be perfectly ascertained and enumer- 
ated; until there shall be an entire separation of right from wrong in all the busi- 
ness of life, and the elements of each shall be immiscible and repulsive; until, in 
short, we shall become absolutely pure and perfect in our actions, and perfectly 
conusant of all the operations of the past, the present, and the future; there will 
remain immeasurable uncertainties in the law,” ‘“‘Review of Hoffman’s Course 
of Legal Study,” in Miscellaneous Writings (Boston, 1835), pp. 226, 227. See 
also Plato, Statesman, 294b, quoted below, note 62, this chapter. 

4° See William James, Problems of Philosophy, p. 51. 

47 Kent’s Commentaries, 12th ed., iv, 160; Willington v. Gale, 7 Mass. 138; 
Eaton v. Whiting, 3 Pick. 484; Wilkins v. French, 20 Me. 111.; cf. McCall v. 
Lenox, 9 Serg. & R. 302. 

48 See cases cited above, note 40, this chapter. 

49 Willcox v. Consolidated Gas Co., 212 U. 8. 19, at 51; Louisville & Nash- 
ville R. Co. v. Brown, 123 Fed. 946; Hartman, Fair Value, p. 79. 

50 See In re Watertown Paper Co., 169 Fed. 256; Westinghouse v. Allis- 
Chalmers Co., 176 Fed. 362; Foard Co. v. Maryland, 219 Fed. 827; Hunter v. 
Baker Co., 225 Fed. 1006; Stark Railroad Co. ». McGinty Co., 238 Fed. 567. 

51 Young v. American Bonding Co., 228 Pa. St. 373 at p. 380; United States. 
v. U.S. Fidelity & Guaranty Co., 178 Fed. 721; Massachusetts Bonding Co. v. 


Realty Trust Co., 142 Ga. 499. Similar considerations apply in the determina- 
tion of what are “‘fixtures.’”’ See, e. g., Kent’s Commentaries, 12th ed., ii, 345. 
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To a certain type of legal thinker these results are impos- 
sible. He regards it as intellectually dishonest to hold that 
the same man has and has not legal title to the same thing 
at the same time, or that the same transaction can be, and 
also not be, a bailment. Such a man thinks in a single 
dimension. He fails to recognize that there are categories of 
distinction which apply in one plane and not in another, 
and that all distinctions are applicable or not solely as the 
purpose is or is not controlling for which they are de- 
cisive.*2 This is not to argue that legal concepts should be 
arbitrarily applied or disregarded according to the whim of 
a particular judge in the special case before him, as would 
be the case under free judicial discretion. It is the reason 
embodied in the purposes of the law and not the arbitrary 
discretion of the judge * that must determine whether or not 
a particular legal concept controls a case which from some 
angles fits within it. A concept ought never to be held in- 


52 “ AJ] definitions are relative to the purpose of an inquiry,” F.C.S. Schiller, 
Formal Logic, pp. 69, 70. ‘‘The purpose of the law is the ever insistent con- 
sideration in its interpretation,’ McKenna, J.,in U.S. v. AntiKamnia Co., 
231 U.S. 654, at p. 667. See Pound, ‘‘ Mechanical Jurisprudence,” Col. Law 
Rev., viii, 603 ff. In U. 8. v. Holy Trinity Church the lower court held that the 
church by calling an alien rector from abroad had violated the provisions of the 
Federal statute against the importation of ‘‘contract”’ labor (86 Fed. 303). 
The decision was reversed by the Supreme Court (143 U.S. 457) on an inter- 
pretation of the statute based upon its purpose. An illustration of the exten- 
sion of a rule of law without regard to its purpose is afforded by London & 
South Western R. Co. v. Gomm, 20 Ch. Div. 562, where the rule against per- 
petuities, which originated to meet problems connected with family settle- 
ments, was extended to apply to an option agreement entered into by a cor- 
poration, The impossibility of applying satisfactorily the same scheme of 
classification to situations where the purpose of the classification differs is illus- 
trated by the utter confusion attendant upon the attempts to classify “power” 
as “‘administrative’’ or “judicial,” noted in chapter I, above. 

88 This was no doubt the practical idea lying behind the unrealistic termi- 
nology of Blackstone’s statement that ‘the judgment, though pronounced or 
awarded by the judges, is not their determination or sentence, but the deter- 
mination and sentence of the law.’”’ Blackstone’s Commentaries 396. Filmer 
had pertinently asked, if the law was to judge, who was to be judge of the law? 
“Anarchy of a Mixed Monarchy,” in Freeholder’s Grand Inquest, etc., ed. 1680, 
pp. 263, 266. 

5 In some classes of cases this purpose may be best furthered by applying 
the concept rigidly and mechanically at the expense of seeming injustice in 
the particular case. This will be so wherever certainty in the law is the 
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applicable to a case to which it seems to apply unless it ought 
also to be held inapplicable to all similar cases where its 
application would similarly defeat the purpose of the law. 
What is needed is not arbitrary discretion, but a rule for 
making exceptions, — a rule for breaking a rule, — and of 
such rules the law is of course full. What is essential is that 
it should go on generating them as need for them is seen to 
arise. The law often comes to recognize, as it did not before, 
, a circumstance or set of circumstances as constituting a valid 
element of difference, removing the facts of a case from the 
pigeonhole in which they would otherwise properly belong. 
Thus until quite recently fraud in procuring the execution of a 
sealed instrument made no exception to the legal effect of the 
instrument.®* Later it came to be recognized as a reason for 
reaching a different result where it was present.** The law 
has hardly yet come to realize that a contract for the sale of 
labor by employee to employer may require in some ways to 
be distinguished and treated differently from a contract for 
the sale of goods, though equity has long recognized a dif- 
ference.*” The law must and will grow in these ways if it 


primary essential and where certainty demands such a rigid application. 
“There may in some fields be a paramount public policy, one that will prevail 
over temporary inconvenience or occasional hardship, not lightly to sacrifice 
certainty and uniformity and order and coherence,” Cardozo, Nature of the 
Judicial Process, p. 67. Thus in one case it was said, in following a precedent 
which the court thought to be unsound: ‘‘The writer of this opinion concurs 
with his brethren that we should adhere to such rulings though he is thoroughly 
satisfied that such ruling was radically wrong... but to overrule it now would 
not repair the evil it produced, and would unsettle titles,” Bowen v. Preston, 
48 Ind. 368. 

55 Vandervelden v. Chicago etc. R. Co. (1894), 61 Fed. 54. Of course, relief 
could be had in equity by bill to rescind the instrument. 

56 Edelin v. Sanders, 8 Md. 118, at p. 131; Partridge v. Messer, 14 Gray 
(Mass.) 180; Stubb v. King, 14 Serg. & R. 206. In many states the courts were 
more conservative and the reform had to be brought about by statute. 

51 In International Harvester Co. v. Missouri, 234 U.S. 199, the United 
States Supreme Court quoted the following language of the Supreme Court of 
Missouri: “It must be borne in mind that the differentiation between labor 
and property is so great that they do not belong to the same general classifi- 
cation of rights or things.’’ But it was said in Coppage v. Kansas, 236 U. 8. 1, 
at p. 14: “Included in the right of personal property . . . is the right to make 
contracts for the acquisition of property. Chief among such contracts is that 
of personal employment.” 
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is based on reason, for rational thinking requires different 
results wherever facts or purposes alter essentially.** The 
need is for new distinctions ** based on the purposes of the 
law, but fixed distinctions, nevertheless; for new concepts of 
valid difference to secure a juster order and uniformity, rather 
than for the abandonment of legal definition altogether in 
favor of justice without rule. It is hardly of much avail to 
seek middle ground, and talk of substituting for conceptual 
thinking, legal thinking of some other mode; for a mode of 
thinking other than the conceptual remains to be discovered 
which will fit the working processes of the human mind. 
What is wanted is rather a clear recognition of the nature 
and limits of conceptual thinking and its application as an in- 
strument with its limitations at all times held steadily in 
view. 


58 ““Unwritten law is really human reason applied by the courts, not ca- 
priciously, but in a regular train of decisions to human affairs for the promotion 
of the ends of justice according to the circumstances of the nation, the necessity 
of the times, and the general state of things,” Chief Justice Marshall in 
Livingston v. Jefferson, 1 Brockenbrough, 203. 

59 See Elihu Root in Rep. Amer. Bar Assoc. (1916), xli, 366, 367. If in the 
following quotation from Professor Max Miller we substitute “legal concept”’ 
where he writes ‘“‘word,” and ‘‘law’’ where he writes ‘‘reason,” the result is an 
excellent statement of the growth of law: ‘‘ With every new word there is more 
reason, and every progress of reason is marked by a new word. The growth of 
reason and language is coral-like. Each shell is the product of life, but becomes 
in turn the support of new life. In the same manner, each word is the product 
of reason, but becomes in turn a new step in the growth of reason,’”’ Contempo- 
rary Rev. (Feb. 1878), xxxi, 488. Cf. also the following: “‘Law and equity are 
in continual progression; a part of what is now strict law having formerly be- 
longed to equity, while the equitable decisions of this age will be ranked under 
the strict law of the next,” Pound in Col. Law Rev., v, 20. 

“Ta vraie méthode consiste A montrer d’abord les limites de nos concepts, 
de nos systémes, leur inadéquation au réel, puis 4 les dépasser par une doctrine 
plus large ow leurs contradictions apparentes se fondent en harmonies,” Alfred 
Fouillée, La Pensée et les Nouvelles Ecoles Anti-Intellectualistes, Paris, Alcan, 
1911, p. 113. “All intellectualism [need not] be ‘vicious,’ or blind to its own 
abstractness. . . . To conceive a thing as a, and then assume that it is only a, 
is to be ‘viciously’ intellectual. But it is evident that provided one recog- 
nizes that to be a does not prevent a thing’s being also b, c, etc., one may be 
innocently or even beneficently intellectual,” R. B. Perry, Present Philosophi- 
cal Tendencies, p. 234. 
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IV 


The technique of law is thus very far from securing either 
absolute justice or absolute certainty; it fails frequently in 
both directions because of the limitations of its logic. But it 
has three advantages. (1) By its more or less unsuccessful 
attempt to classify situations into hard and fast categories 
it makes possible at least a measure of certainty through the 
_ gradual accretion of precedent. (2) The same attempt re- 
quires continual reference and attention to the fundamental 
interests which the law protects, and to the purposes which it 
seeks to express. (3) There is a final advantage in that the 
technique of the law requires the judges to raise their minds 
above the facts of the immediate case before them and sub- 
ordinate their feelings and impressions to a process of intri- 
cate abstract reasoning. One danger in the administration of 
justice is that the necessities of the future and the interest 
of parties not before the court may be sacrificed in favor of 
present litigants. The aim of the law is also to prevent con- 
troversies from being decided by a mere balancing of forces — 
to keep a decision from going in favor of the side that happens 
at the time to be backed by superior prestige or influence. 
Nothing is so effective to prevent this outcome as that judges 
should approach the decision of a controversy with minds 
directed to considerations having no connection with the 
immediate situation or interest of the parties. Judges are 
human instruments with prejudices, passions, and weak- 
nesses. As it is, they often decide a new point or a doubtful 
point, ignore a principle, narrow a rule, or expand a concept 
under the influence of these human limitations. But this 
influence is enormously diminished by the necessity of cen- 
tering their attention on a mass of considerations which lie 
outside the color of the case at bar; and by the habit of com- 
ing at every question from the angle of a dry and abstract 
logic. As a system of logic, the law may be artificial, inade- 
quate, and harsh; but precisely because it is still a system of 
abstract logic, it spreads a net of allaying oil over the con- 
troversies of the moment and makes necessary an appeal 
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from the claims of particular litigants to the interests of men 
in general as worked out over a long period into a body of 
impersonal and artificial rules which command respect. The 
very generality of the law, which in a given case may produce 
hardship by requiring the omission of seemingly pertinent 
considerations, affords a safeguard in most cases because it 
does not permit the judge to take into account matters which 
might draw his attention from the merits of the cause to his 
personal interest in the suitors. A perfectly flexible system 
of justice without law might afford an instrument for reaching 
an exactly just result in each case by a free balance of con- 
siderations; but under such a system the balance would have 
to be struck by the private mind of a judge unguarded 
against his predilections. It is safer to have in the rough 
logic of the law a balance not so fine but at least more im- 
personal; a layer of insulation interposed between the man 
within the judge and his human preferences. The uncharted 
sea of equity discretion contains dangers of which the coal 
strike injunction of 1920 affords a pointed warning. 

And for this balancing of the peculiar considerations appli- 
cable to the case in hand the law within limits leaves ample 
room. Its concepts are none of them rigid, even when they are 
supposed to be; ®™ many are left frankly open and elastic and 
without any attempt at hard and fast definition. Such are 
the concepts of necessaries, nuisance, negligence, due care, 
and reasonableness of cause, rate, or service, to name but a 
few. Every concept of this kind requires to be filled out in a 
particular case by weighing a variety of facts and considera- 
tions peculiar to the case. The process falls into two parts: 
first a complete and accurate examination of the facts; 
second, a balancing of the facts according to some general 

6 “The common law has often been reproached with the lack of precision 
and certainty in its definitions, but in truth it is a great advantage of the com- 
mon law and of the mode of its development by judicial decisions that its 
definitions are never the matters resolved by the cases; they are never any- 
thing but dicta. If at the end of the sixteenth, or seventeenth or even of the 
eighteenth century, there had been definitions binding by statute on the courts; 
if the meaning of ‘contract’ and ‘malice’ and ‘possession’ and ‘perpetuities’ 


had been fixed, what fetters would have been imposed on the natural devel- 
opment of the law,” Gray, Nature and Sources of the Law, 1st ed., p. 7. 
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standard of judgment. Of the standard itself no definition is 
given except to say that it is the habit, or practice, or opinion 
which is customary under like circumstances among the class 
of persons regarded as normal types by the person applying 
the standard. Absolute objectivity is in the nature of things 
not possible; some person must apply the standard, and the 
best we can get is the subjective view of that person as to 
what the objective normal is. So that in the long run much 
. depends upon who applies the standard. In common-law 
countries the traditional agency is the trial jury. The court 
instructs the jury what sort of standard is to be applied, — 
for example, the care of a reasonable man under like circum- 
stances, — and it is then left for the jury to say not merely 
what a reasonable man would do under the circumstances, 
but what sort of man a reasonable man is. We are here 
looking at the nature of those so-called ‘“‘mixed questions of 
law and fact’’ which have already raised troublesome issues 
for us.” They arise where the concepts of the law itself cannot 
be fully defined in advance, but take on whatever definition 
they have from the concrete facts which are filled into them 
in each specific case. Where the law is thus vague, a wide 
latitude is allowed, necessarily, to the body which applies it. 
Where this power is exercised by juries it is subject to limita- 
tion in two ways. In the first place the legal standard itself 
may become hardened in the course of time into a definite 
rule by instructions given by the judges. This has happened 
in the crystallization of the vague early rule that notice of the 
dishonor of a negotiable instrument must be given within a 
reasonable time into the definite rule that where the parties 
live at different places, the notice must be sent off on the 
following day, while if they live in the same town it must be 
given in time to be received on the following day (Williams 
v. Smith, 2 B. & Ald., 496, 500); and in the hardening of the 
standard of due care in some states into what is called the 
““stop, look, and listen” rule. A second check is placed on the 
discretion of juries by the ever present duty of the courts to 

& Many of these “mixed” questions, now regarded as questions of ‘‘fact.’’ 


and so for the jury, were once treated as questions of ‘‘law” for the court. 
See above, pp. 52, 53. 
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set aside a verdict which in the court’s opinion is beyond the 
bounds of rational inference from the evidence. This amounts 
to controlling the jury’s discretion by substituting in its place 
the discretion of the judges. But it is to be noted that the 
power is expressed in terms which narrow its exercise to very 
exceptional cases: the court is not to set aside a verdict which 
in its own opinion is unreasonable on the facts, but only one 
which is beyond the bounds of reason.* Where is the line to 
be drawn? The point can be fixed only by the discretion of 
the judges who do fix it; it is, in other words, in their dis- 
cretion to say when they will substitute their discretion for 
the jury’s.* Finally come cases where mixed questions of law 
and fact are held to be questions for the court, and not for 
the jury at all. This is the rule as to the question of reason- 
able and probable cause in actions for malicious prosecution 
and false imprisonment,®* and of material injury by varying 
the risk of a surety.® 


63 See Thayer, Prelim. Treat. on Evidence, pp. 208 ff., and cases there cited; 
and see below, pp. 319 ff. 

64 In Belt v. Lawes, a case reported in the London Times of March 18, i884 
and quoted in Thayer, Cases on Evidence, p. 163, Brett, M. R., after saying 
that under the rule in such cases the verdict can be impeached only when the 
court can say that reasonable men could not fairly find as the jury have done, 
went on to say: ‘‘It has been said, indeed, that the difference between the rule, 
and the question whether the judges would have decided in the same way as 
the jury, is evanescent, and that the solution of both depends on the opinion 
of the judges. The last part of the observation is true, but the mode in which 
the subject is approached makes the greatest difference. To ask ‘Should we 
have found the same verdict?’ is surely not the same thing as to ask whether 
there is room for a reasonable difference of opinion.” 

66 That this question is left to the court in cases of false imprisonment has 
puzzled authorities who are wedded to the distinction between “law’’ and 
“fact.”” Says Pollock: “‘What is reasonable cause of suspicion to justify arrest 
may be said, paradoxical as the statement looks, to be neither a question of 
law nor of fact, at any rate in the common sense of the terms. Not of fact, be- 
cause it is for the judge and not for the jury; not of law, because ‘no definite 
rule can be laid down for the exercise of the judge’s judgment.’ It is a matter 
of judicial discretion such as is familiar enough in the classes of cases which are 
disposed of by a judge sitting alone; but this sort of discretion does not find a 
natural place in a system which assigns the decision of facts to the jury and the 
determination of law to the judge. The anomalous character of the rule has 
been more than once pointed out and regretted by the highest judicial au- 
thority,’”’ Pollock on Torts, 9th ed., p. 229. 

% Holme v. Brunskill, 3 Q. B. Div. 495 (1877). Brett, L. J., dissented, say- 
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Can we say that, where the law operates through such con- 
tentless categories as these, it is law which is operating at all? 
Is it not rather the free discretion of the adjudicating body, 
involving all the dangers which free discretion always em- 
bodies, but compensated perhaps by its greater flexibility? 
We should ask two questions. First, does the matter admit 
of reduction to more general rules? Second, does it make any 
difference what body exercises the discretionary power? 


av 


Where a subject-matter would advantageously admit of 
reduction to more definite rules and definitions, and is still 
left open to the unguided operation of a balancing of interests, 
I do not see how we can escape saying that pro tanto we have 
not a régime of justice according to law. But there is natu- 
rally a wide difference in the relative readiness with which 
different fields of human relations admit of reduction to 
rules. Commercial transactions and transfers of property 
lend themselves to it with peculiar facility, for two reasons. 
They are in the first place artificial in the sense that the at- 
tention of the parties is consciously directed toward produc- 
ing a legal result. Secondly, the need for orderliness in the 
‘‘game”’ of business has normally led the participants, of 
their own accord, to stereotype certain forms of dealing in 
much the same manner as the law would do. All that remains 
is for the law to step in and sharpen these distinctions and 
accentuate the forms already outlined. The test of whether 
or not a transaction is adapted to the application of a general 
rule turns on precisely this point of whether or not a limited 
number of elements naturally stand out in it as marked with 
dominant significance. If so, the process of generalization 
and omission can be applied without doing violence to con- 
siderations of fairness. On the other hand, in a field where 
every case involves a multitude of pertinent elements which 
vary in importance from case to case, it is practically im- 
ing ‘‘It is a general rule that we have no right to look at the verdict, but must 
accept it. . . . It will be most dangerous in this particular case to put ourselves 
in the place of a jury” (at pp. 508, 509). 
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possible fairly to select any special factor or factors and apply 
them as criteria over the whole field. This is true of all 
ordinary matters of conduct not definitely directed, like 
business transactions, to the production of a legal result. 
There can be no concrete definition of negligence, because it 
may occur in every conceivable human situation — crossing 
a street, handling a barrel, lighting a lamp, riding a bicycle, or 
hitching a horse.** In these cases it is quite possible for the 
course of time and the run of the cases to carve grooves of 
classification and issue ultimately, if not in a single definition, 
at least in particular definitions to fit particular situations.*? 
Thus cases of persons injured in crossing railroad tracks are 
very numerous. The situation is a relatively simple one and 
the principal ways of exercising due care are within the scope 
of everyday experience. Some of the cases have accordingly 
attempted to crystallize a definite rule that a necessary ele- 
ment of due care in such a situation is to stop, look, and 


67 The inapplicabvility of legal rules to unique situations was perceived by 
Plato, Aristotle, and the Roman jurists. See Plato, Statesman, 294b: ‘‘The dif- 
ferences of men and their actions, and the fact that in human affairs nothing 
ever stands still, do not permit a general and universal rule in anything. No 
art can lay down a rule which will last forever.’”’ See also Aristotle, Pol., III, xvi, 
11: ‘Some things can, and other things cannot be comprehended under the 
law; ...for matters of detail cannot be included in legislation’’; ibid., III, x, 
19: “The magistrates must regulate these matters on which the laws are unable 
to speak with precision owing to the difficulty of any general principle embrac- 
ing all particulars”; also Eth. Nicom., v, 10: ‘‘Law is in all cases universal, 
but in some cases it is not possible to speak universally with correctness. . . . 
This is the reason why not all things are according to law, because on some sub- 
jects it is impossible to make a law and there must be a special determination 
from case to case; for the rule of what is indeterminate must itself be indeter- 
minate also.’’ See also Justinian’s Digest, I, iii, 3-6: ‘‘Pomponius — jura con- 
stitui oportet, ut dicit Theophrastus, in his quae éri 76 wAciorov (that is, fre- 
quently) accident, non quae é€ rapadéyou (that is, which are unusual); Celsus 
— ex his quae forte uno aliquo casu accidere possunt, jura non constituuntur; 
Idem — ad ea potius debet aptari jus quae et frequenter et facile quam quae 
perrare eveniunt; Paulus—ré yap drat # dis, ut ait Theophrastus, rapaBalvovow 
of vopodéras (that is, the legislator cannot take into account situations which 
occur only once or twice).”’ 

68 “No two cases of negligence have been alike or ever will be alike,” 
Pound, Introduction to the Philosophy of Law, p. 142. See also Cooley on Torts, 
2d ed., p. 801. ‘‘There is nothing unique in a bill of exchange,” Pound, 
Interpretations of Legal History, p. 155. 

69 See Wigmore on Evidence, 2d ed., v. 558. 
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listen.” So, conceivably, the rule might crystallize that it 
would be negligence to hitch a horse with a rope of less than 
a certain thickness. Such rules are congenial to the formal- 
istic stage in the early history of jurisprudence.” But al- 
though it is thus not beyond possibility to develop definite 
rules in even a field like negligence, there is more than a 
question as to whether they are desirable.”? The situation 


7 For decisions illustrating the so-called “stop, look, and listen rule,” see 
Cincinnati, Indianapolis, St. Louis & Chicago R. Co. v. Howard, 124 Ind. 280; 
Louisville, New Albany & Chicago R. Co. v. Stommel, 126 Ind. 35; North Penn- 
sylvania R. Co. v. Heilman, 49 Pa. St. 60; Ety v. Pittsburg, Cincinnati, Chi- 
cago & St. Louis, R. Co., 158 Pa. St. 233. 

71 For instance, in the stage of primitive jurisprudence represented by the 
old English laws. The laws of Alfred (sec. 36) provide: “If a man have a spear 
over his shoulder and any man stake himself upon it, let him pay the wer with- 
out the wite . . . if he be accused of wilfulness in the deed let him clear himself 
according to the wite; and with that let the wite abate. And let this be if the 
point be three fingers higher than the hindmost part of the shaft; if they both 
be on a level, the point and the hindmost part of the shaft, let that be without 
danger.” The translation is Dr. Holdsworth’s, Hist. of Hng. Law, 1st ed., ii, 42. 
So in Leges Henrici, 90. 4, “Quod si in sepem animal inpalaverit et ipse sepes 
mentionalis non fuerit, dominus sepis interfecionis seu debilitatis reus judi- 
eatur.” Holdsworth, loc. cit. So, in the laws of Moses, note the minute parti- 
cularity of such prescribed rules of conduct as the following: ‘‘When thou 
buildest a new house, then thou shalt make a battlement for thy roof, that 
thou bring not blood upon thy house if any man fall from thence” (Deut., 
22, 8); “Thou shalt not muzzle the ox when he treadeth out the grain” (ibid., 
25, 4). Cf. also Deut., 23, 9; Levit., 14, 37-39. 

72 Mr. Justice Holmes in his Common Law, written more than forty years 
ago, took the contrary view and argued that in such a field as negligence the 
aim of the courts should be progressively to harden the flexible standard of due 
care into fixed rules such as that cited in the preceding note from the laws of 
Alfred. ‘It is obvious that it ought to be possible, sooner or later, to formulate 
these standards at least to some extent, and that to do so must at last be the 
business of the court. It is equally clear that the featureless generality that the 
defendant was bound to use such care as a prudent man would do under the cir- 
cumstances, ought to be continually giving place to the specific one that he was 
bound to use this or that precaution under these or those circumstances. .. . 
If in the whole department of unintentional wrongs the courts arrived at no 
further utterance than the qucstion of negligence, and left every case, without 
rudder or compass, to a jury, they would simply confess their inability to state 
a very large part of the law which they required the defendant to know, and 
would assert, by implication, that nothing could be learned by experience. 
But neither courts nor legislatures have ever stopped at that point. From the 
time of Alfred to the present day, statutes and decisions have busied them- 
selves with defining the precautions to be taken in certain familiar cases; that 
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differs in essential respects from that of commercial transac- 
tions.” Tort cases involve matters of unpremeditated con- 
duct where a legal result is not directly intended by the 
actors, but is imposed by law. There is a real and practical 
difference behind the theoretical distinction between a so- 
called legal transaction and other kinds of juristic acts. In 
the one case it is not advisable to lay down rules and defini- 
tions with the same strictness as in the other, because to do 
so would be to interfere unwisely with that personal freedom 
to choose between alternatives of conduct which it is good 
policy for the law to foster. It is mere formalism to require 
a man to stop before crossing a railroad track in a case where 
he could see no more if he stopped than if he did not. Or 
take the rule suggested as to the thickness of rope. Suppose 
a new material is discovered for making rope with greater 
tensile strength than any hitherto used. Shall improvement 
in manufacture be impeded and industry prevented from 
reaping its advantage by a legal rule hardened out of circum- 
stances which existed prior to its discovery? Fixed rules 
cannot profitably govern conduct at points where their effect 
would be to interfere with the introduction of improved 
methods of human action. 

In short, in dealing with matters of general conduct the 
law in marking out its concepts has to face questions of funda- 
mental physical fact in a more direct and immediate way 
than in purely commercial transactions. Whether or not a 


is, with substituting for the vague test of the care exercised by a prudent man, 
a precise one of specific acts or omissions. . . . That this should happen is in 
accordance with the past history of the law,’’ Holmes, Common Law, pp. 111- 
114. Cf. Pound, Interpretations of Legal History, pp. 154, 155. 

7 Even in the field of commercial law it seems sometimes unwise for the 
courts to crystallize hard rules for situations where the facts inevitably vary 
widely from case to case. This is true, for instance, of the law of implied war- 
ranty based upon the buyer’s justifiable reliance upon the seller. See Harv. 
Law Rev., xxv, 75: ‘What will justify the buyer’s reliance is essentially a ques- 
tion of fact. In determining this question, all the circumstances of the sale 
should be considered. But the courts tend to formulate fixed rules to govern 
given states of fact.’’ 

™ Pound, Readings in Roman Law, Pt. I, 2d ed., p. 22; Arndt, Lehrbuch 
der Pandekten, §58, 14th ed. (1889), p. 80. 


LIMITS OF LEGAL ORDER 149 


scroll made with a pen is to have the legal effect of a seal, or 
whether an exchange of certain words amounts to a contract, 
raises no issue as to the nature of things; but when the law 
undertakes to define insanity, the task is of a different kind. 
In both instances we are dealing with a legal definition, but 
in the one the definition is of a conventional form rather 
than descriptive of a fact, and there is no likelihood that the 
definition adopted will come into conflict with a competing 
one backed by the authority of subsequent scientific dis- 
covery. Actually the law has undertaken to define insanity; 
and the result is the stock example of the danger of closing 
a concept which should have been left open for the progress 
of science to fill in from generation to generation.”> On the 
other hand, equally serious danger results in other cases from 
leaving a concept open to a number of meanings. ‘We will 
not affirm,” says Judge Smith, ‘‘that all difficult questions 
in labor litigation would be instantly solved if words like 
malice and intent were used with exactness and in only one 
signification, but it is safe to say that the difficulties of solu- 
tion would thus be materially diminished.’ ”* There are 
dangers both ways; but it is clear that, however in the course 
of time rules and concepts may be won for definition out of 
a field at present left vague, there must and will always re- 
main a large number of legal concepts of an elastic nature, 
and that some matters can be committed only to the purely 
relative balance of a standard. Room must be left for life as 


7% See E. R. Keedy in Harv. Law Rev., xxx, 555 ff. 

% Harv. Law Rev., xx, 255. The possibility of improvement by better 
definition exists chiefly, of course, where the concepts, like those just enumer- 
ated, are artificial legal constructs. James Wilson wrote in 1790: ‘‘It may be 
worth while to note a difference between our own abstract notions and objects 
of nature. The former are the production of our own minds; we can therefore 
define and divide them, and distinctly designate their limits. But the latter 
run so much into one another, and their essences which discriminate them are 
so subtile and latent, that it is always difficult, often impossible, to define or 
divide them with the necessary precision. We are in danger of circumscribing 
nature within the bounds of our own notions, formed frequently on a partial 
or defective view of the object before us. We govern the course of our inquiries 
not by the extent or variety of our subject, but by our own preconceived appre- 
hensions concerning it,” “Lectures,” Works, ed. Andrews (1896), i, 52. 
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well as law to grow in; for growth and adaptability are no 
less essential than certainty and stability.” 


VI 


Within the field of matters which do not admit of reduction 
to hard and fast rules, but must be trusted to the discretion 
of the adjudicating body, can we say that there is a régime 
of law? Does the answer depend at all upon what body ex- 
ercises the discretionary power? I believe we must say that 
it does — that there is a substantial distinction between the 
discretion of the judges and that of a jury. The mental en- 
dowments of judges are, of course, no different from those of 
the common run of men. But mental equipment consists 
not merely of natural endowments but of an addition of 
acquired habits. The accustomed mental processes of the 
lawyer are generally recognized to have a peculiarity of their 
own. Sometimes, indeed, this peculiarity is thought by the 
man in the street to stand in the way of penetrating to the jus- 
tice of a particular case, and so in certain instances it no doubt 
does. There is a lawyer’s way of looking at things, marked 
by an attitude of analysis, an attention to detail, a meticulous 
consideration of more or less remote consequences and a re- 
gard for hard abstractions, which to the layman seem gen- 
erally exaggerated, and sometimes ludicrous. And yet this 
method embodied in the minds of the members of the pro- 
fession is the living process of the law. The law is not a mere 
body of rules but an attitude of mind and outlook which 
leaves its stamp on the decisions of those who have acquired 
it. To-day, perhaps more than ever, conditions of life require 
men to keep a sharp eye on their present position, make 
quick decisions, and let the past and future shift for them- 
selves. Even the sciences are losing their character of sys- 
tematic disciplines and becoming a free field for individual 
experiments. In such a world, a body of thought which comes 
down unbroken from the Middle Ages, and depends on as- 
sumptions of permanence, certainty, and generality, is bound 


” Gray, Nature and Sources of the Law, 1st ed., p. 7; Lieber, Hermeneutics, 
3d ed., p. 32; Miller, J., in Davidson v. New Orleans, 96 U.S. 97, at p. 104. 
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to stamp those who pursue it sympathetically with an im- 
print which will distinguish their decisions from those of 
laymen. Hence we may say that the discretion of judges, as 
applied to the verdicts of juries, is in no unfair sense an appli- 
cation, if not of law, at least of legal attitude and method, 
even in cases where no express legal rules exist to guide it. 

It would be unfortunate, if it were possible, for men to 
commit all their decisions to minds which run in legal grooves. 
The needs of the moment, the circumstances of the particular 
case, all that we mean and express by the word ‘‘policy,”’ 
have an importance which professional lawyers do not al- 
ways allow to them.”* This is true even in the process of ad- 
judication itself; and by a fortunate historical accident the 
need is met by our institution of the jury.”? In the first in- 


78 For a criticism of the shortcomings of lawyers as administrators see Sir 
Alexander W. Lawrence in The Journal of Public Administration (London, 
1924) ii, pp. 297 ff. 

7? The function of the jury as a “standard-applying”’ body appears to have 
resulted from an unconscious evolution of its function of ‘‘fact-finding.’’ For 
limitations on the doctrine that ‘matters of fact’’ are for the jury, see Thayer, 
Prelim. Treat. on Evidence, pp. 183 ff., which contain the most profound analy- 
sis that I know of the relation between ‘‘matters of fact’’ and “‘matters of 
law.” It was early recognized that the right of the jury to decide the ‘‘facts”’ 
in issue carried with it the duty to draw conclusions from those facts; it was said 
to be the office of jurors ‘‘to adjudge upon their evidence concerning matters of 
fact, and thereupon to give their verdict; and not to leave matters of evidence 
to the court to adjudge, which does not belong to them,” Littleton’s Case 
(1612), cited in 10 Coke Rep. 56b; Thayer, op. cit., p. 189. Mr. Justice Holmes 
has apparently a strong objection to regarding the application of a standard as 
primarily and peculiarly the province of the jury. Under the influence of 
Coke’s doctrine that questions of ‘‘reasonableness”’ are questions for the court, 
he argues that the court is properly the standard-applying body. See his 
Common Law, pp. 122-129, and Collected Legal Papers, pp. 232-238. With due 
deference to great authority, this position seems hard to reconcile with the now 
well-established doctrine that a court should not overturn a verdict on a ques- 
tion of negligence or reasonableness where there is a mere difference of opinion 
as to inferences from the facts, but only where the verdict is beyond the bounds 
of rational inference. See below, pp. 319 ff. The right of the jury not merely to 
find “‘facts,” as in a special verdict, but to infer legal conclusions such as negli- 
gence or fraud or reasonableness from the facts, — 7. e., their right to ‘apply 
the law to the facts” in the form of a general verdict, subject only to the power 
of the courts to set aside a conclusion lying beyond the bounds of rationally 
possible inference — has established itself so solidly in almost all branches of 
the law that its significance seldom challenges attention except in connection 
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stance it is the discretion of the “‘lay gents”’ which decides; 
the law stands in reserve and is brought forward only to pre- 


with one or two puzzling exceptions. Chief among these is the still surviving 
rule that in actions for malicious prosecution it is for the court and not the jury 
to pronounce whether the particular facts in evidence amount to what the law 
regards as reasonable and probable cause: Johnstone v. Sutton, 1 T. R. 493; 
Panton v. Williams, 2 Q. B., 169; Stewart v. Sonneborn, 98 U. 8. 187. This rule 
has been criticized by Lord Denman (Rowlands v. Samuel, 11 Q. B. 41, note); 
pronounced anomalous by Lords Chelmsford and Westbury (Lister v. Perry- 
man, L. R. 4 H. L. 521); and was actually disregarded by Lord Tenterden 
(Beckwith v. Philby, 6 B. & C. 638). On the other hand, so slow was the modern 
view of the proper functions of the jury in coming into conscious recognition 
and acceptance, that a writer as late as Forsyth (1852) could select the rule in 
the malicious prosecution cases not as anomalous but as a typical illustration 
of the proper distribution of functions between court and jury, History of Trial 
by Jury, 2d (Amer.) ed. (ed. J. A. Morgan, 1875), p. 237. Forsyth’s view rests 
on the theory that the determination of whether or not a mass of facts sum up 
into a “legal conclusion”’ like fraud, malice, or negligence, is the determination 
of a ‘question of law,” and as such must be for the court alone. This idea seems 
to survive unconsciously at the basis of Mr. Justice Holmes’s view, noted above; 
see also above, Chapter III, note 55, p. 55, and infra, Chapter XI, note 20, p. 313, 
This notion that the power to draw the legal conclusion from the evidence 
is a power to decide a question of law, and therefore does not belong to the jury, 
gained great prominence as the central argument on one side of the historic 
controversy concerning the rights of juries in prosecutions for seditious libel. 
For political reasons the right of juries to bring in a general verdict declaring 
whether or not certain words published under certain circumstances summed 
up into criminal libel was denied in England in a series of famous state-trials 
during the eighteenth century. In the earliest of these cases, Rex v. Francklin, 
17 St. Tr. 625 (1731), Lord Chief Justice Raymond charged the jury as follows: 
“There are here three things to be considered, two of them being for the jury, 
the third for the Court. 1. Did the defendant publish this Craftsman or not? 
2. Do the expressions in the letter allude to the King and his ministers accord- 
ing to the innuendoes? These are matters of fact for your consideration, of 
which you are the proper judges, and if you think in the affirmative on both 
questions, you will find a verdict of guilty. There is a third question — whether 
these defamatory expressions amount to a libel or not? This belongs to the 
office of the Court, for it is a matter of law, of which the Court are the only 
proper judges. We are not to invade each other’s provinces.’’ This doctrine 
was reaffirmed in Rex ». Woodfall, 5 Burr. 2661 (1770), where Lord Mansfield 
charged the jury that ‘whether the letter was libelous or innocent was a pure 
question of law, upon which the opinion of the court might be taken by a de- 
murrer or motion in arrest of judgment,” and that therefore all that the jury 
were entitled to consider was whether the defendant had published the letter, 
and whether the innuendoes were proved. Lord Campbell has pointed out the 
defect in Lord Mansfield’s argument: “His grand argument for making the 
question ‘libel or not’ exclusively one of law, that the defendant may demur or 
move in arrest of judgment, and so refer it to the court, admits of the easy 
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vent the jury’s verdict from palpably overstepping it.8° But 
though the law is thus confined to acting as a check on lay 


answer that, although there may be a writing set out in the information as 
libelous which it could under no circumstances be criminal to publish, yet an 
information may set out a paper the publication of which may or may not be 
criminal according to the intention of the defendant and the circumstances 
under which it is published,” Lives of the Chief Justices (Amer. ed., Boston, 
1873), ii, 383. It might as well be argued that the question of whether the 
evidence showed negligence was always for the court to decide because the 
court is always free to determine whether there is any evidence upon which a 
finding of negligence may rationally be supported. Nevertheless the doctrine 
that the determination of whether the facts amounted to criminal libel was a 
determination of a question of law was accepted even by the opponents of the 
rule that the question was one for the exclusive determination of the court, and 
they accordingly stated their contention in the form of a-claim in no way de- 
manded by their case, and one which has been the cause of much subsequent 
confusion — the claim, namely, that in criminal cases the jury are properly 
the judges of the law as well as of the facts. See e. g., Erskine’s Speech on 
Motion for a New Trial in the Dean of St. Asaph’s case, Speeches, i, 137 ff. In 
the United States, especially, this doctrine has received an extended develop- 
ment. Thus James Wilson: ‘‘The jury must .. . decide the law as well as the 
fact’”’ (Works, ed. Andrews, ii, 220); Chief Justice Jay, charging the jury in 
Georgia v. Brailsford, 3 Dallas, 1 at p.4, ‘‘ You have the right to determine the 
law as well as the fact in controversy’’; see Thayer, Prelim. Treat. on Evidence, 
pp. 253 ff. The confusion in which the whole issue thus became beclouded was 
admirably cleared up by Chief Justice Shaw in two great opinions, Common- 
wealth v. Porter, 10 Met. (Mass., 1846), 253, and Commonwealth v. Anthes, 
5 Gray (Mass., 1857), 185. A succinct statement is that of Mr. Justice Swayne 
in Hickman »v. Jones, 9 Wallace 197, at pp. 201, 202: ‘‘The jury should take the 
law as laid down by the court. But its application to the facts — and the facts 
themselves — it is for them to determine.” In other words, where there is a 
definite rule of law to be applied to a case, it is the function of the jury, after 
being informed what the rule is by the court, to apply it to the facts, — 7. e., to 
say whether the facts bring the case within it or not; and when there is no 
definite rule, but only a standard, it is again for the jury, after being informed 
of the nature of the standard by the court, to test by it the conduct of the 
parties. On the other hand it is for the court, in shaping its instructions to the 
jury, to determine the rules of law by which the case shall be governed; and if 
the verdict fails to take these into account, or cannot.reasonably be squared 
with them, the court will set it aside. It is not necessary here to go into the 
peculiarities of criminal procedure which give the jury a power, though not a 
right, to disregard the law as laid down by the court in its instructions. But in 
some states the jury are by statute made judges of the law in criminal cases. 
See Hughes, Instructions to Juries, §§ 166-169. 

8 ‘The jury in finding a general verdict do in form return a verdict em- 
bracing the matter of law as well as fact; and therefore, as they may mistake 
the instructions of the court or take the law into their own hands, imagining 
it to be severe or inequitable, they may return a verdict manifestly against the 
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discretion, it is law which in the last analysis governs, 
whether through its own more or less fixed rules or through 
the discretion of judges, so that over the entire range of 
questions adjudicated in the courts it is safe to say that a 
régime of law prevails, though on some points it may at any 
given moment be thought to be wrong law. 

From this vantage point it is possible to approach con- 
cretely the question of how far administrative determinations 
should be subject to control by the courts if a régime of law 
in the fullest practicable sense is to be maintained. The rela- 
tion between the courts and administrative tribunals has 
sometimes been compared to that between court and jury, 
as another instance of a relation between a body which exer- 
cises discretion and a body which limits discretion by rules; * 


law and truth of the case. To render such a mode of trial safe and tolerable, 
there must exist a power somewhere to reéxamine verdicts with some freedom, 
and when it is manifest that juries have been warped from the direct line of 
their duty from mistake, prejudice, or even by an honest desire to reach the 
supposed equity contrary to the law of the case, it will be the duty of the court 
to set the verdict aside. When the evidence is clear, plain, and strong, and the 
law has been clearly and explicitly stated to the jury, and they decide against 
the law, it imposes upon the court the duty of interfering.” Shaw, C. J., 
in Cunningham v. Magoun, 18 Pick. (Mass.) 18. 

8 Papinaw v. Grand Trunk R. Co., 189 Mich. 441, at p. 445. ‘The findings 
of the industrial accident board are equivalent to the verdict of a jury or the 
findings of a judge, and are not to be set aside if there is any evidence to support 
them,” In re Savage (Mass., 1915), 110 N. E. 282. Another analogy suggested 
in the cases is the relation between the chancellor and a master appointed to 
take testimony and report his findings of fact and conclusions of law, State 
of Washington ex rel. Oregon R.R. and Navigation Co. v. Fairchild, 224 
U.S. 510, at p. 527. It is interesting to note that Judge Learned Hand has 
conceived the scope of judicial review of the constitutionality of a statute 
under the due process clause as equivalent to the measure of a court’s control 
of a verdict. ‘It may well determine those things to be within the range of 
legislative power against which, sitting as legislators, the justices individually 
would have voted. The nearest analogy for the function of the court is the 
function of a court in review of a verdict on the facts. Only in those cases in 
which it is obvious beyond peradventure that the statute was the result either 
of passion or of ignorance or folly, can the court say that it was not due process 
of law,” Harv. Law Rev., xxi, 500, citing Henderson v. Mayor, 92 U.S. 259, at 
p. 26; Minnesota v. Barber, 136 U.S. 318, at p. 320; Hennington v. Georgia, 
163 U.S. 299, at p. 304; Booth v. Illinois, 184 U. 8. 425, at p. 430; Jacobson v. 
Mass., 197 U.S. 31. It is possible to argue that it is misleading to place an 
administrative or legislative determination and the verdict of a jury on the 
same footing, because the former is primarily dictated by considerations of 
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how far does the analogy hold? Should administrative dis- 
cretion be subject to court review in the same degree as the 
discretion of a jury or in a greater or less degree? What 
measure of power in the courts is consistent with the objects 
which are properly sought from a system of administrative 
justice? 

To the solution of these questions we must carry over the 
observation that the manner in which law operates, and the 
extent to which it is capable of operating, vary with the 
classes of situations to which it is sought to apply it, and 
with the kinds of facts and issues which they involve. Mod- 
ern administrative tribunals have jurisdiction over a wide 
variety of subject-matters; and there is a sound logic in the 
refusal of the courts to deal with all on an equal footing. . 


governmental policy, while the latter is in theory at least governed by impartial 
attention to the rights of contending private parties. This is the view advanced 
by Professor Freund in Proc. Amer. Pol. Sci. Ass’n. (1909), vi. 60: “‘The ad- 
ministrative finding is treated like the verdict of a jury. This seems not suffi- 
cient, for it does not secure to the private interest an independent judgment on 
the part of an impartial authority.” This criticism hardly applies where the 
administrative agency is required, as for instance is the Interstate Commerce 
Commission, to act “quasi-judicially.”’ In such a case, in the language of Mr. 
Justice Brandeis, “the Commission may form its judgment only after a hearing. 
The provision for a hearing implies both the privilege of introducing evidence 
and the duty of deciding in accordance with it,’”’ Chicago Junction Case, 264 
U.S. 258. But even admitting that an administrative decision may be deter- 
mined by considerations of policy in a sense not true of a jury verdict, it is 
hard to see how this perfectly obvious difference establishes any need for a dif- 
ference in the measure of the court review applicable in the two cases. Where 
the jury have no rule of law to guide them, their determination must be reached 
on the basis of the same general sense of fitness or propriety as an administra- 
tive or legislative determination. With this sense of fitness it is not the busi- 
ness of the courts in either instance to interfere. The only difference in such 
matters between a jury and a legislative or administrative body is that the 
latter on grounds of policy is entitled to refuse altogether to act. This right is 
duly recognized by the courts in their refusal to compel administrative or legis- 
lative action in matters of discretion by mandamus, or to review a refusal by an 
administrative tribunal to act in a certain way: Procter and Gamble Co. »v. 
United States, 225 U. S. 282; Lehigh Valley R. R. Co. v. United States, 243 U. 
S. 412. But where the administrative or legislative body has in fact chosen to 
act, and there is no rule of law which its action contravenes, the element of 
policy which may properly have governed its determination should receive at 
least as great, if not greater, respect from the court as a jury’s sense of fitness on 
a ‘‘question of fact” or “mixed law and fact.’’ See above, chapter I, note 32, 
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Tentatively we may classify the subjects of administrative 
adjudication in three groups for separate examination: (1) 
regulation of public callings and businesses affected with a 
public interest; (2) regulation under the police power, such 
as building, health, and license regulations; (3) matters as to 
which the government is a direct party in interest, 7. e., the 
distribution of pensions or public lands, collection of the 
revenue, direct governmental performance of public services, 
and the like. 

We must see how far each of these fields includes relations 
which admit of reduction to fixed rules and definitions. But 
when this is done, we shall not necessarily have determined 
the question of how far court control ought to extend. For, 
as in the case of juries, there may be an advantage in having 
the discretion of a law-court control even on some matters of 
discretion. And, on the other hand, it is open to argument 
that, although a field can be advantageously brought under 
more or less fixed rules, the proper agency to develop and 
apply all save the most fundamental of such rules should be 
a specialized technical body dealing habitually with that 
field alone. If, however, we thus imply that the main purpose 
of the technical agency is to adjudicate according to rules, 
will we not have abandoned the characteristic and special 
advantage of a system of administrative justice, which con- 
sists in a union of legislative, executive, and judicial functions 
in the same body to secure promptness of action, and the 
freedom to arrive at decisions based on policy? These are 
at any rate some of the considerations which will have to be 
examined in each of the several fields. 


CHAPTER VI 


COURT REVIEW OF ADMINISTRATIVE DETERMINA- 
TIONS IN THE FIELD OF PUBLIC-UTILITY REG- 
ULATION: DOCTRINE AND PRACTICE OF THE 

UNITED STATES SUPREME COURT 


In adaptability to the application of general rules, the sub- 
ject of public callings stands somewhere midway between - 
the field of torts and that of property transactions. Many of 
the issues which arise within it relate to ordinary matters of 
conduct not consciously intended to produce legal results. 
Such are the supply of adequate service, the use of due care, 
the provision of proper facilities. On the other hand, questions 
of rates and discrimination involve contractual relations. 
But the law of public utilities is not concerned, like com- 
mercial law, with the formal side of these transactions in order 
to spell out the legal relation of the parties from the nature 
of their dealings, but rather with the substance, the concrete 
terms, of the contracts themselves, going to the amounts 
charged, the services performed, and the like. Therefore, if 
we are to have legal concepts and definitions, they must be 
more than arbitrary and logically clean-cut categories — 
they must not merely be capable of application to facts, they 
' must themselves grow out of and summarize a body of more 
fundamental facts. They will have to be definitions not of 
ideas but of things.! The concept of a reasonable rate, for 
example, must, like the concept of insanity, have verifiable 
matter of fact in it, corresponding directly to something ob- 
jective and tangible — distance, grade, density of traffic, 
capacity of motive-power. And if we are to have rules, they 
must be something more than the arbitrary rules of a game — 
they must embody a policy or technique of play, based on 


1 See above, pp. 148, 149. 
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experience, within the formal rules of the game itself.? There 
is the added difficulty that these substantive definitions and 
rules, if they are to be formulated at all, must be fitted to a 
technical and highly specialized field, where changing me- 
chanical inventions and shifting economic methods and con- 
ditions enter into the substance of the subject-matter and 
are forever altering the facts which lie at the basis of the rules. 
Altogether, the field is one which seems preéminently fitted 
for the application not of rules but of standards. 

There is at the same time in the field of public-utility regu- 
lation, or at least in certain corners of it, a greater need for 
crystallized rules and definitions than, for example, in the 
general field of torts. For we are here in one of those com- 
mercial departments of the law where large interests are at 
stake, and where a measure of certainty for forecasting the 
future is therefore desirable, and even almost indispensable, 
for the smooth play of economic processes. ‘‘The commercial 
world demands rules,”’ says Dean Pound. ‘‘No man makes 
large investments trusting to the uniform exercise of judicial 
discretion.” * It is accordingly in matters which touch the 
stability of investments in public-utility properties that the 
demand for fixed and certain rules of law is pressed with 
greatest urgency; and less so where the question is merely as 
to the adequacy of the service rendered, or the fairness or 
unfairness of some practice followed by the utility. 

These latter questions are substantially like questions of 
performance in the law of contracts, which are left to be de- 
termined by the discretion of a jury. Similarly when such 
questions arise in the administrative regulation of public 
utilities, they are commonly left for final determination by 
the administrative body and will not be reviewed by the 


* “Even when two persons join socially for the simple purpose of playing 
a game of tennis or chess, they must conform to certain rules in their contest 
if they wish to achieve their immediate end. The skill or force displayed con- 
stitutes the material or substantive part of the game; the rules as to moves and 
scoring constitute the formal frame of this kind of intercourse,” Vinogradoff, 
Common Sense in Law, p. 15. Public-utility law undertakes to regulate what 
corresponds to “the skill or force displayed.” 

3 Col. Law Rev., v, 20. 
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courts. The measure of court review is to some extent gov- 
erned by statutes; but in the absence of special mandate, the 
courts are apt to hold that what constitutes adequate service 
or discriminatory practice is a so-called ‘‘question of fact”’ 
or ‘‘mixed question of fact and law,”’ as to which the deter- 
mination of the administrative body will be accepted as final.‘ 
Like a jury, it will be allowed a very free hand in the appli- 
cation of a standard. The attitude of the courts may be 
conveniently studied from the line of cases in which the 
United States Supreme Court has announced its doctrine as 
to review of the findings of railroad and utility commissions. 
The cases will first be considered which deal with orders of 
the Interstate Commerce Commission. 


I 


The doctrine that determinations of the Commission on 
such questions as adequacy of service and discriminatory 
practices are not subject to court review was clearly stated in 
Interstate Commerce Commission v. Delaware, Lackawanna, 
& Western R. Co., 220 U. 8. 235. The defendant carriers had 
been denying to forwarding agents the advantages of full- 
carload rates. The Commission after an investigation found 
the practice discriminatory and ordered its discontinuance. 
The Supreme Court held that it was not for the courts to re- 
examine whether the practice was discriminatory or not. 
“The Commission affirmatively found that to permit the 
carrier to exclude the forwarding agent would give rise to 
preferences and engender discriminations, and this finding 
embodies a conclusion of fact beyond our competency to re- 
examine.” The case presented the legal issue of whether or 
not a carrier may make the ownership of goods tendered it 
for carriage the test by which to measure the charge for 
carriage, and of that question the court took jurisdiction. 
But it went on to say: ‘‘ All the other differences, in so far as 
they do not rest upon the legal proposition just stated, are 

4 For a criticism of the distinction between ‘‘questions of law” and “ques- 


tions of fact” as a test governing the exercise of the reviewing power, see above, 
pp. 49-55, and below, pp. 168-170. 
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based upon conclusions of fact as to which the judgment of 
the Commission is not susceptible of review by the courts. 
This at once demonstrates the error of the lower court in 
basing its decree annulling the order of the Commission upon 
its approval and adoption of the reasons stated in the opinion 
of the dissenting members of the Commission. This follows, 
since the reasons given by the dissenting members, except 
in so far as they rested upon the legal proposition we have 
just stated, proceeded upon premises of fact which, however 
cogent they may have been as a matter of original consider- 
ation, were not open to be so considered by the court be- 
cause they were foreclosed by the opinion of the Commission.” 

This position was reached by the Court only after a gradual 
process of evolution. It was the Hepburn Act of 1906 which 
finally turned the scale. Prior to that time, the Commission’s 
orders could be enforced only in a proceeding brought by the 
Commission in a United States Circuit Court. The statute 
provided that in such a proceeding ‘‘the findings of fact of 
said Commission shall be prima facie evidence of the matters 
therein stated,’’ and the Supreme Court necessarily held that 
under this language the Circuit Court had power to review the 
findings of the Commission on so-called questions of ‘‘fact.”’ 
Thus it was said in Texas & Pacific R. Co. v. Interstate Com- 
merce Commission, 162 U.8. 197, at p. 239: ‘‘Nor can it be 
denied when a petition is filed by the Commission for the 
purpose of enforcing an order that the [Circuit] Court is au- 
thorized to hear and determine the matter as a court of 
equity, which necessarily implies that the court is not con- 
cluded by the findings or conclusions of the Commission.”’ ® 
It was held, however, that where the findings of the Circuit 
Court coincided with those of the Commission, the Supreme 
Court would not reéxamine the Commission’s findings.® 

® Louisville & Nashville R. Co. v. Behlmer (1900), 175 U. S. 648, at p. 676; 
Eastern Tennessee, Virginia, & Georgia R. Co. v. Interstate Commerce Com- 
mission (1900), 181 U. 8. 1, at p. 27; Interstate Commerce Commission v. 
Chicago, Burlington, & Quincy R. Co. (1901), 186 U. S. 320, at p. 341. 

® Cincinnati, Hamilton, & Dayton R. Co. v. Interstate Commerce Commis- 


sion 206 U. S., at p. 154; Illinois Central R. R. Co. v. Interstate Commerce 
Commission, 206 U.S. 441, at p. 466. 
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After the passage of the Hepburn Act, which made the 
orders of the Commission self-executing (subject only to be 
enjoined by the courts), the Supreme Court ruled that it was 
no longer open to the courts to review the Commission’s 
conclusions on so-called ‘‘mixed questions of law and fact.” 
This position was announced in Interstate Commerce Com- 
mission v. Illinois Central R. R. Co., 215 U. 8.452. There the 
Commission had condemned as discriminatory the practice 
of certain railroads in failing to take ‘“‘company”’ fuel cars 
into account in allocating coal cars to mines. The Court held 
that the question whether such a practice was discriminatory 
was wholly for the Commission and that its conclusion was 
not open to court review. ‘‘ Judicial powers,” said the Court, 
“‘may not be curtailed and their discharge may not be by us 
in a proper case avoided, but it is equally plain that such 
perennial powers lend no support whatever to the proposition 
that we may under the guise of exerting judicial power usurp 
merely administrative functions by setting aside a lawful 
administrative order upon our conception as to whether the 
administrative power has been wisely exercised. Power to 
make the order, and not the mere expediency or wisdom of 
having made it, is the question.”’ But the Court took jurisdic- 
tion of the “legal’’ questions whether the Commission had 
any authority over ‘“‘company”’ cars, and also whether it was 
empowered to make orders forbidding discriminations in car 
supply. 

The Court has repeatedly reaffirmed that whether or not a 
certain state of facts amounts to unfair discrimination is a 
question for final determination by the Commission. In 
United States v. Louisville & Nashville R. Co., 235 U.S. 
314, the issue was whether a certain reshipping privilege 
allowed by the defendant carriers at Nashville, Tennessee, 
was discriminatory. The Commission found that it was, and 
made an order directing the carriers to desist from it. They 
applied to the Commerce Court for an injunction against 
enforcement of this order. The Commerce Court, finding 
that there was no conflicting or disputed evidence as to the 
nature or character of the privilege in question, concluded 
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that whether such a privilege was an unfair preference was a 
pure ‘‘ question of law” upon which it was the Court’s duty to 
reach its own independent conclusion.’ It did so and granted 
the injunction. On appeal to the Supreme Court, the decree 
was reversed, White, C. J., saying: ‘“‘In view of the doctrine 
announced in Interstate Commerce Commission ». Illinois 
Central R. R. Co., 215 U. S. 452, Interstate Commerce Com- 
mission v. Delaware, Lackawanna and Western R. Co., 220 
U. S. 235 and Interstate Commerce Commission v. Louisville 
& Nashville R. Co., 227 U.S. 88, it plainly results that the 
court below in substituting its judgment as to the existence 
of the preference for that of the Commission, on the ground 
that where there was no dispute as to the facts it had a right 
to do so, obviously exerted an authority not conferred on it 
by the statute. It is not disputable that from the beginning 
the very purpose for which the Commission was created was 
to bring into existence a body which from its peculiar char- 
acter would be most fitted to primarily decide whether from 
facts disputed or undisputed, in a given case preference or 
discrimination existed. . . . If the view of the statute upheld 
below be sustained, the Commission would become but a 
mere instrument for the purpose of taking testimony to be 
submitted to the courts for their ultimate action.’”’ The same 
doctrine was again set forth in Pennsylvania Co. v. United 
States, 236 U.S. 351, where the question was as to the fair- 
ness of a practice of the defendant in interchanging freight 

7 On the question of the proper functions of court and jury in a case where 
the facts are admitted, cf. language of Bowen, L. J., in Davey v. London and 
Southwestern R. Co., 12 Q. B. D. 70, at p. 76: “It is not because facts are 
admitted that it is therefore for the judge to say what the decision upon them 
should be. If the facts which are admitted are capable of two equally possible 
views which reasonable people may take, and one of them is more consistent 
with the case for one party than for the other, it is the duty of the judge to let 
the jury decide between such conflicting views.’’ In certain classes of cases, 
however, the courts have occasionally said, erroneously it would seem, that 
where the evidence is not conflicting, the task of drawing the conclusion 
therefrom is the decision of a “question of law,” and in consequence is for 
the court: Commercial National Bank v. Zimmerman, 185 N. Y. 210 (ques- 
tion of reasonableness of time of presentment of a negotiable instrument for 


payment); Northwestern Iron Co. v. Industrial Commission, 154 Wis. 97 at 104 
(determination of a question of fact by industrial accident board). 
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with certain carriers and not with others at Newcastle, 
Pennsylvania.$® 

The Supreme Court has applied the same doctrine to de- 
terminations of the Commission as to rate discriminations. 
Perhaps the leading case of this kind is Manufacturers’ R. 
Co. v. United States, 246 U. 8. 457, where a terminal railway 
in St. Louis owned by the Anheuser-Busch interests com- 
plained that the practice of the trunk-lines in refusing to 
absorb its charges, while absorbing the charges of other 
terminal railways in the city, was discriminatory. The Com- 
mission found that because of special circumstances the 
practice did not result in an illegal discrimination. The 
Supreme Court refused to review the finding, saying: 
“Whether a preference or an advantage or discrimination is 
undue or unreasonable is one of those questions of fact that. 
have been confided by Congress to the judgment and dis- 
cretion of the Commission, and upon which its decisions, 
made the basis of administrative orders operating in futuro, 
are not to be disturbed by the courts except upon a showing 
that they are unsupported by evidence, were made without a 
hearing, exceed constitutional limits, or for some other reason 
amount to an abuse of power. In the present case the nega- 
tive finding of the Commission upon the question of undue 
discrimination was based upon a consideration of the differ- 
ent conditions of location, ownership and operation as be- 
tween the complainant and the other terminal railways. The 
conclusions were reached after full hearing, are not without 
support in the evidence, and we are unable to say they show 
an abuse of discretion. It may be conceded that the evidence 
would have warranted a different finding; but to annul the 
Commission’s order on this ground would be to substitute 
the judgment of a court for the judgment of the Commission 
upon a matter purely administrative, and this cannot be 
done.”’ ° 

8 See also Los Angeles Switching Case, 234 U.S. 294; Seaboard Air Line 
R. Co. v. United States, 254 U.S. 57. 

9 246 U. S. 457, at p. 481. See also Interstate Commerce Commission v. 


Atchison, Topeka and Santa Fe R. Co., 234 U. 8S. 294; Seaboard Air Line 
R. Co. v. United States, 254 U.S. 57. 
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Where the administrative determination goes not to the 
question of the discriminatory character of a practice but of 
the reasonableness of a rate, there is slightly different empha- 
sis in the Court’s language. The leading case is Interstate 
Commerce Commission v. Union Pacific R. Co., 222 U. 8. 
541. The Commission had ordered a reduction of tariffs 
which it held unreasonable. The carriers brought a bill to 
enjoin the order, and the Circuit Court granted the injunction 
on the ground that certain facts appearing on the face of the 
order showed that it was unreasonable. The Supreme Court 
reversed the decree, saying: ‘“‘In determining these mixed 
questions of law and fact, the court confines itself to the ulti- 
mate question as to whether the Commission acted within its 
power. It will not consider the expediency or wisdom of the 
order, or whether on like testimony it would have made a 
similar ruling. . . . The conclusion of the Commission is of 
course subject to review, but when supported by evidence is 
accepted as final; not that its decision, involving as it does so 
many and such vast public interests can be supported by a 
mere scintilla of proof, but the courts will not examine the 
facts further than to determine whether there was substantial 
evidence to sustain the order. . . . It cannot be fairly said that 
the order here was so arbitrary as to be palpably and gravely 
unjust and beyond the substance if not the form of the Com- 
mission’s power. . . . With the sort of evidence before them 
that was before the Commission, rate experts of acknowl- 
edged ability and fairness acting independently of each 
other may not have reached identically the same conclusion. 
For there is no possibility of solving the question as though 
it were a mathematical problem to which there could be only 
one correct answer. Still there was in the mass of facts that 
out of which experts could have named a rate. The law 
makes the Commission’s finding on such facts conclusive.” 

The same doctrine was amplified with greater emphasis 
upon its limitations in Interstate Commerce Commission v. 
Louisville & Nashville R. Co., 227 U. S. 88. The govern- 
ment had advanced the novel contention that the language 
of the Hepburn Act made rate-orders of the Commission 
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absolutely conclusive, and that they could not be set aside 
even if the Commission’s finding was wholly without evi- 
dence to support it. In overruling this contention the Court 
said in substance: ‘‘The Commission’s right to act depends 
upon the existence of the fact, and if there was no evidence to 
show that the rates were unreasonable, the Commission had 
no jurisdiction to order them discontinued. In a case like 
this the courts will not review the Commission’s conclusions 
of fact (Interstate Commerce Commission v. Delaware, 
Lackawanna & Western R. Co., 220 U. S. 251) by passing 
upon the credibility of witnesses or conflicts in the testimony. 
But the legal effect of evidence is a question of law. A finding 
without evidence is beyond the power of the Commission. An 
order based thereon is contrary to law. .. . It is therefore 
necessary to examine the record with a view of determining 
whether there was substantial evidence to support the order.” 
This statement is not altogether fortunate. If the order must 
be supported by ‘‘substantial”’ evidence, is not the door thus 
thrown open to the courts to exercise their independent judg- 
ment as to the weight of the evidence? Some attempt seems 
to have been made to explain the ambiguity in subsequent 
decisions. 

In Florida East Coast R. Co. v. United States et al., 234 
U. S. 167, the Supreme Court set aside an order of the Com- 
mission reducing rates on the ground that it was rendered 
without any evidence whatever to support it. White, C. J., 
in delivering the opinion, said (at page 185): ‘“‘ While a finding 
of fact made by the Commission concerning a matter within 
the scope of the authority delegated to it is binding and may 
not be reéxamined in the courts, it is undoubted that where 
it is contended that an order whose enforcement is resisted 
was rendered without any evidence whatever to support it, 
the consideration of such a question involves not an issue of 
fact but one of law, which it is the duty of the courts to ex- 
amine and decide.”’ And for this proposition the Louisville 
and Nashville case, swpra, was cited. 

The carriers took advantage of the Florida East Coast de- 
cision to urge in the later case of Louisville and Nashville 
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R. Co. v. United States, 238 U.S. 1, that the Supreme Court 
would examine the facts to determine whether they ‘‘sup- 
ported”’ the order of the Commission. The Court yielded so 
far as to examine the record in detail both as to the facts and 
as to the method of reasoning which the Commission had 
used in arriving at its conclusion. This method had been a 
process of comparison. The question concerned the reason- 
ableness of rates on coal to Nashville, and the Commission 
had reached its conclusion that these were excessive from 
a comparison of the Nashville rate with the coal rates to 
neighboring cities, after making allowance for differences in 
circumstances. ‘‘Giving the widest possible effect,’”’ said the 
Court. “‘to the fact that mere comparison between rates does 
not necessarily tend to establish the reasonableness of either, 
it is still true that where one of many rates is found to be 
higher than all others, there may arise a presumption that 
the single rate is too high. . . . The report in this case shows 
that the rate-making body had before it much and varied 
evidence on all these matters. After considering it as a whole, 
the Commission found that the rate was unreasonable. In 
the light of these findings we cannot say that the facts set 
out in the report do not sustain the order.” 

The language of the Court where the order under review 
involves the reasonableness of a rate thus stresses the neces- 
sity of the order’s being supported by substantial evidence 
more emphatically than where it involves only the fairness 
or unfairness of a practice. But there cannot be doubt that 
the Court really has intended to treat both classes of cases 
on the same footing. Cases of one kind are constantly cited 
in the opinions as authorities governing the other. The Court 
frequently refers to both in the same breath, and mentions 
together ‘‘the question whether certain charges were reason- 
able or unreasonable, whether certain discriminations were 
due or undue.” !° Thus, for instance, it was said in the so- 
called “‘Pre-cooling Case”: ‘‘The administrative body is 


10 Kast Tennessee, Virginia, & Georgia R. Co. v. Interstate Commerce 
Commission, 181 U.S. 1, at p. 28. 


4 Atchison, Topeka, & Santa Fe R. Co. v. United States et al., 232 U.S. 199, 
at p. 221. 
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required to fix reasonable rates and establish reasonable 
practices. The courts have not been vested with any such 
power. They cannot make rates. They cannot interfere with 
rates fixed or practices established by the Commission unless 
it is made plainly to appear that those ordered are void.”’ 
An examination of the decisions shows that both types 
of cases have been dealt with in substantially the same way. 


II 


Putting together the cases so far considered, the Court has 
said in effect that it would review the findings of the Com- 
mission on so-called ‘‘mixed questions of law and fact”’ only 
to see whether there was evidence upon which the Commis- 
sion’s conclusion could have been reached by reasonable men, 
irrespective of whether the Court itself would have reached 
it..2 At the same time the Court has always expressed its 
willingness to examine a finding to see whether there has 
been failure to apply, or error in applying, some rule or 
principle of law.¥ 

The first limitation means that the courts are not author- 
ized to substitute their discretion, or lump-sum opinion of 
what ought to be done in the case, for the discretion of the 
administrative body, because discretion is the very province 
of the latter; they are merely to prevent such abuse of dis- 
cretion as would be constituted by a decision which reason- 
able men could not have made on the same evidence." 

12 Language of Lamar, J., in Interstate Commerce Commission v. Union 
Pacific R. Co., 222 U.S. 541, quoted above at p. 154. 

13 H.g., in Interstate Commerce Commission v. Union Pacific R. Co., 222 
U.S. 541. 

14 An added reason for the reluctance of the Supreme Court to review ad- 
ministrative discretion, at least in the case of rate-fixing orders, seems to be 
suggested in recent cases. This is the feeling that any broader power of review 
in the Courts than the power to reverse for error of law or on the ground of there 
being no evidence to support the finding, would be unconstitutional as vesting 
the Court with legislative or administrative power. Thus in the very recent 
ease of Public Utilities Commission v. Potomac Electric Power Co., 261 U.S. 
428, a Federal statute gave an appeal to the United States Supreme Court from 
orders of the Public Utilities Commission of the District of Columbia, and 


provided that the appeal proceedings should ‘‘conform to the equity proce- 
dure.” In refusing to exercise this jurisdiction, the Court, per Taft, C. J., said: 
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On the other hand, the courts will overrule administrative 
discretion whenever it reaches a result inconsistent with 
some general proposition of law applicable to the entire class 
of similar cases. We here uncover the real distinction which 
lies behind the attempts to distinguish between so-called 
‘questions of law” and “‘ questions of fact”’ that have every- 
where so confused the language of the opinions. Where the 
only ground which a court can give for its difference from the 
administrative body is limited to mere difference of opinion 
as to some matter or matters peculiar to the case, or some 
difference in inference from those matters, then the court 
should not disturb the opinion or inference of the fact-finding 
body unless the latter is plainly beyond the bounds of reason; 
for the difference is one of discretion, or ‘‘fact.”” On the other 
hand, where the ground of difference between court and fact- 
finding body can be isolated and expressed as a general prop- 
osition applicable beyond the particular case to all similar 
cases, the court, if it holds the proposition one of sound law, 
must enforce it by overruling the administrative determina- 
tion.15 The distinction can be illustrated by an example 


“In that procedure an appeal brings up the whole record and the appellate 
Court is authorized to review the evidence and make such order or decree as 
the Court of first instance ought to have made, giving proper weight to the 
findings on disputed issues of fact which should be accorded to a tribunal 
which heard the witnesses. Such legislative or administrative jurisdiction, it 
is well settled, cannot be conferred on this Court, either directly or by appeal.” 
The Court thus refused to exercise a ‘‘supervisory’’ power not merely over rate- 
fixing orders, which are held to be legislative in character, but over purely 
administrative orders as well, dealing with both on the same footing. Speak- 
ing of its power of review over orders of the Interstate Commerce Commission, 
the Court said: “It is settled that any finding of fact by the Commission, if 
supported by evidence, is final and conclusive on the courts.” 

16 There is a flash of insight into this distinction in Lord Mansfield’s language 
in Tindal v. Brown, 1 T. R. 167, at 168: “‘What is reasonable notice is partly 
a question of fact, and partly a question of law. It may depend in some measure 
on facts such as the distance at which the parties live from each other, the 
course of the post, etc. But wherever a rule can be laid down with respect to this 
reasonableness, that should be decided by the court, and adhered to by every 
one for the sake of certainty.” (Italics mine.) It is clearly stated by William 
David Evans: “In the common distribution of law and fact, the law is under- 
stood to be a general and universal rule, and the fact to be of a limited and 
particular nature. Whatever therefore is decided respecting the former, be- 
comes properly an authority for succeeding determinations; . . . but the de- 
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from the law of negligence. Although a court believes from 
the evidence that the way in which the plaintiff crossed a rail- 
road track was negligent, still if the jury find that it was not, 
and if that finding is within the bounds of reasonable infer- 


cision on matters of fact in one case is not, in its nature, material to the investi- 
gation of another,’’ Appendix No. 17 to Pothier, Law of Obligations, trans- 
lated from the French with an Introduction, Appendix, and Notes, by William 
David Evans, ii, 314 [1806]. I have used the edition printed at Philadelphia, 
Robert H. Small, 1826. So it was said by Lord Chelmsford in Lister v. Perry- 
man, L. R., 4 H. L. 521, at p. 535, that the question of reasonable cause in 
actions of false imprisonment, though for the decision of the court, is not 
properly a ‘‘question of law’’ because ‘‘no definite rule can be laid down [italics 
mine] for the exercise of the judge’s judgment.” So Forsyth, Trial by Jury, 
2d (Amer.) ed. (ed. J. A. Morgan, Jersey City, 1875), p. 223: “A question of 
law . . . presupposes a definite and general rule to be applied in all similar cases 
alike.” On the other hand, ‘‘‘It is a question for the jury’ merely means that 
there is no particular rule of law to decide the case in hand, and that men of 
common sense must decide it by taking all the complicated details into ac- 
count,” W. G. Miller, Lectures on the Philosophy of Law, London, 1884, p. 60. 
The distinction I have sought to draw in the text is close to, but not quite the 
same as, that drawn by Salmond, Jurisprudence, 6th ed., p. 15: ‘‘ All matters 
that come for consideration before courts of justice are either matters of law or 
matters of fact. The former are those falling within the sphere of pre-estab- 
lished and authoritative principle, while the latter are those pertaining to the 
province of unfettered judicial discretion. In other words every question which 
requires an answer in a court of justice is either one of law or one of fact. The 
former is one to be answered in accordance with established principles — one 
which has already been authoritatively answered, explicitly or implicitly, by 
the law. A question of fact, on the other hand, is one which has not been thus 
pre-determined, — one which the court may and must answer and determine 
with its own individual judgment.” Superficially Salmond thus appears to con- 
fine rules of law to preéxisting rules, and accordingly leaves room for the infer- 
ence that the formulation of a new rule, whenever the courts undertake to for- 
mulate one, must be the decision of a question of judicial discretion, and so one 
of fact; for all judge-made law “‘is necessarily ex post facto,” Miller, op. cit., p. 
69; or, in the language of Austin, ‘‘a judicial decision primae impressionis, or a 
judgment by which a new point of law is for the first time decided, is always an 
ex post facto law with respect to the particular case on which the point first 
arose, and on which the decision was given,” Lectures on Jurisprudence, 3d ed., 
1869, i, 503. But it is precisely for the purpose of thus formulating and an- 
nouncing what is in substance a new rule of law, that the courts frequently set 
aside a jury verdict or administrative determination for ‘error of law.’’ The 
decision of what is to be the rule of law for the future would seem to be validly a 
decision of a question of law as truly as the determination of what has been an- 
nounced to be law in the past. No doubt, however, this would be fully recog- 
nized by Salmond, and most probably his method of expression is merely a 
reflection of the orthodox Blackstonian fiction that judges do not make new 
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ence from the evidence, the court may not substitute its own 
inference for the jury’s unless it can point out as the ground 
for its different conclusion some general proposition equally 
applicable to all similar cases of alleged negligence — as, for 
instance, that the plaintiff neglected to stop, look, and listen. 
If the court does this, it enunciates a rule of law, — whether 
of good law or bad law is not here the question, — but in either 
case a general rule, which requires the setting aside of a verdict 
or administrative determination inconsistent with the rule so 
announced. This is the ordinary way in which rules of law 
originate and develop. As disputes of the same sort become 
frequent, general principles emerge from the particular facts 
of successive cases which are seen to be applicable to the 
whole class; and the courts pick these out as they are ob- 
served, and reverse such determinations as run counter to 
them. The freedom of the courts to carry on this process 
must not be interfered with if law is to generate new cate- 
gories and distinctions. It is therefore essential that the 
whole record of the administrative proceedings should be 
open to the inspection of the courts, and that they should be 
free to reverse administrative determinations on the basis of 
any general principle involved which they feel bound to re- 
gard and enunciate as a rule or principle of law." 

Two cases where orders of the Interstate Commerce Com- 
mission were reversed by the Supreme Court may be se- 
lected to illustrate this process. The first is Interstate 
Commerce Commission v. Baltimore and Ohio R. Co., 145 
U.S. 263. In that case the railroad had followed a practice 
of issuing so-called ‘‘party tickets” for the transportation of 
twenty persons at a cheaper rate than the sum of twenty 


rules of law, but that all such rules are implicit in previous formulations, from 
which the judges merely elicit them. The formulation of a new rule would then, 
on Salmond’s theory, be a decision of a question of law because it would be one 
which “‘has already been authoritatively answered . . . implicitly {italics mine] 
by the law.” 

16 “Of course the consideration and decision of questions of law may in- 
volve a consideration of controverted facts to determine what the question of 
law is,” Taft, C. J., in Public Utilities Commission v. Potomac Electric Power 
Co., 261 U.S. 428, at p. 442. 
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individual fares. The Interstate Commerce Commission ap- 
plied for an injunction to restrain the practice as discrimina- 
tory. The Supreme Court held that the injunction was 
rightly refused and reached this conclusion by bringing the 
“party ticket’? under the principle of the commutation 
ticket. In the case of freight shipments, the Court pointed 
out, the small shipper may be prejudiced to the advantage 
of his larger competitor by the giving of reduced rates for 
large shipments. But ‘‘the same result does not follow from 
the sale of a ticket for a number of passengers at a less rate 
than for a single passenger; it does not operate to the preju- 
dice of the single passenger, who cannot be said to be injured 
by the fact that another is able in a particular instance to 
travel at a less rate than he. . . . If these tickets were with- 
drawn, the single-trip passenger would gain absolutely 
nothing.”’ This is an example of the development of a rule 
of law to apply to a new case by the recognition of a valid 
distinction and the avoidance of a false analogy. 

The other case is Southern Railway Co. v. St. Louis 
Hay and Grain Co., 214 U.S. 297. The hay company, with 
warehouses at St. Louis, was in the business of buying hay in 
the North and West and selling it in the South. The hay 
would be sent from the point of origin to St. Louis and there, 
instead of being shipped directly through to destination in 
the cars in which it was originally loaded, would be delivered 
to the company’s warehouse, where it would be unloaded, 
inspected, and reloaded for the Southern market. For the 
service of delivering the cars to the warehouse and removing 
the reloaded cars, the Interstate Commerce Commission had 
held that the carrier was not entitled to charge more than the 
actual cost of the service. This conclusion was reached on the 
ground that the competitors of the hay company in East 
St. Louis, who bought carloads of hay as they came into that 
terminal but did not reload them into other cars, were not 
subjected to the additional charge which the hay company 
had to bear. This the Commission thought resulted in an 
unfair discrimination against the hay company in favor of its 
competitors; but because the added service rendered to the 
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company by the carrier was of value to the former, the Com- 
mission held that the carrier should be reimbursed to the ex- 
tent of the actual cost. The Supreme Court pointed out that 
the position of competitors for whom the carriers did not per- 
form the same service was not pertinent; theissue was whether 
the carrier might charge more than cost for a service which 
was admittedly of some benefit to the shipper. ‘‘A carrier,” 
said the Court, ‘‘may be under no obligations to furnish sleep- 
ing or other accommodations to its passengers, but if it does 
so, it is not limited in its charges to the mere cost, but may 
rightfully make a reasonable profit out of that which it does 
furnish. Especially is this true where, as here, the privilege is 
in no sense a part of transportation, but outside thereof.’’ ” 
These cases illustrate the judicial reversal of administra- 
tive orders which run counter to what the Court chooses to 
enunciate as a general proposition of law; and it is equally 
necessary for the protection of individual rights that the 
courts should set aside arbitrary administrative orders having 
no reasonable foundation in the evidence on which they pur- 
port to be based. A leading case of the latter kind was Florida 
East Coast R. Co. v. United States et al., 234 U.S. 167, al- 
ready cited. A proceeding had been brought before the Inter- 
state Commerce Commission complaining of certain rates on 
citrus fruits in Florida. Testimony was taken, and the Com- 
mission had found the rates reasonable. Later the case was 
reopened on the ground of changed conditions, and testimony 
was again taken, on the basis of which the Commission 
ordered a decrease in the rates on the Florida East Coast as 
well as on certain other roads. The new testimony, however, 
had simply tended to show decreased costs of carriage on the 
Seaboard Air Line and Atlantic Coast Line, while disclosing 
differences between those roads and the East Coast which 
negatived the inference of decreased cost to the latter. The 
Supreme Court therefore set the order aside as to the East 


17 Another instance of reversal of an order of the Commission for violation 
of what the Court chose to lay down as a rule of law was the Willamette Valley 
case, Southern Pacific R. Co. v. Interstate Commerce Commission, 219 U. 8. 
433. 
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Coast, saying: ‘‘ Whatever may have been the proof as to the 
Seaboard Air Line and the Atlantic Coast Line, it is beyond 
controversy that no such proof can be found in the record as 
to the East Coast Line. . . . The greater magnitude and im- 
portance of the two trunk-lines concentrated attention in 
their direction, and caused the facts concerning the same to 
eclipse the distinctions between thoselines and the East Coast 
Line — distinctions which if otherwise taken under consider- 
ation should have produced a different result.”’ 

Sometimes a case which seems to be dealt with by the 
Court on the ground of absence of evidence to support the 
finding will be discovered on closer examination to amount 
to a reversal of the administrative order on a point of law 
not clearly disentangled from the facts. Such a case was 
Philadelphia and Reading Co. v. United States, 240 U. S. 
334. The complainant had a cement factory at Evans- 
ville, Pa., a few miles from Allentown. To ship its cement to 
Jersey City it had to send it over the Reading to Allentown, 
where it was reshipped on either the Pennsylvania, the Erie, 
the Lackawanna, or the Jersey Central. The through rate 
from Evansville to Jersey City via Allentown was $1.35 per 
ton. The four carriers which received this Evansville cement 
from the Reading at Allentown and participated in the joint 
rate of $1.35 to Jersey City, also served other cement mills 
in the vicinity of Evansville either directly or through other 
connections. The rate to Jersey City from these other mills, 
none of which was on the Reading, was only 80 cents. The 
complainant applied to the Interstate Commerce Commis- 
sion for relief from alleged unlawful discrimination, and the 
Commission in its opinion said: ‘It cannot be questioned 
that complainant is laboring under a prohibitory disadvan- 
tage in marketing its product in Jersey City under the present 
rate in competition with other mills in the same district.” 
An order was accordingly made, which did not pronounce 
the rate of $1.35 unreasonable or fix any particular rate, but 
simply directed the carriers to establish rates which would 
do away with the discrimination. This order the Supreme 
Court set aside, the opinion, per McReynolds, J., going ap- 
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parently on the ground that it was unsupported by evidence. 
The Florida East Coast case was cited, and the Court said: 
“Undue discrimination against itself or the locality of its 
plant as alleged by the cement company was not found... . 
As the facts reported afford no foundation for the Commis- 
sion’s findings, enforcement of the order based thereon must 
be enjoined.”’ In the light of the Commission’s express find- 
ing of discrimination, this language may be difficult to under- 
stand unless we realize that the Court is here inarticulately 
applying a rule of law as to what is, and what is not, illegal 
discrimination. This rule, as afterwards expressly stated in 
Central Railroad of New Jersey v. United States, 257 U.S.247, 
at p. 259, is to the effect that ‘‘ connecting carriers can be held 
responsible for unjust discrimination only if each carrier has 
participated in some way in that which causes the unjust dis- 
crimination. . . . What Congress sought to prevent was not 
differences between localities in transportation rates but un- 
just discrimination between them by the same carrier or 
carriers.”” In the Evansville cement case the Reading had no 
part in the 80-cent rate, yet the $1.35 rate was in part due to 
the Reading’s services. Therefore the two rates could not be 
compared and no question of discrimination arose. What- 
ever we may think of this rule, it seems the only ground 
which will satisfactorily explain the decision.!® 


Ill 


In the cases up to this point the question of the constitu- 
tionality of an administrative order has not been raised. We 
have merely examined how far the courts will substitute 
their own judgment or discretion for the judgment or dis- 
cretion of the administrative body on questions of reason- 
ableness or unfairness when its statutory authority is called 
into question. Does a different rule prevail where the admin- 
istrative order is challenged not as unlawful, but as uncon- 
stitutional? Does the raising of the question of constitution- 

8 This doctrine has since been expressly repudiated in United States v. 


Illinois Central R. R. Co., 263 U.S., at p. 515, opinion by Brandeis, J.,and an 
effort made to distinguish the two cases cited in the text. 
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ality broaden the scope of review? In analyzing the decisions 
of the Supreme Court on this point, the different situations 
must be distinguished in which the issue is usually presented 
to the Court: (1) An order of a federal agency like the Inter- 
state Commerce Commission may be challenged as void under 
the Fifth Amendment because arbitrary or confiseatory. (2) 
An order of a state railroad or utility commission may be chal- 
lenged as void under the Fourteenth Amendment because 
_ arbitrary or confiscatory, or under the interstate commerce 
clause as an undue interference with commerce between the 
states. (3) An order of a federal or state commission may be 
attacked under the Fifth or Fourteenth Amendment because 
made in accordance with a statutory procedure alleged not to 
provide sufficient opportunity for judicial review. The first 
two situations permit us to observe how far the Supreme 
Court in its own practice carries its reviewing power; in the 
third we get its rulings as to the extent to which judicial 
review must be available in order to save the constitution- 
ality of the administrative procedure. 

The orders of the Interstate Commerce Commission whose 
constitutionality has been challenged are few, and have dealt 
with practices rather than rates. They have been upheld on 
some ground of law which has not necessitated an examina- 
tion of the facts by the Court. Thus in Kansas City South- 
ern R. Co. v. United States, 231 U.S. 423, the accounting 
system prescribed by the Commission for the railroads was 
attacked as unconstitutional in so far as it required the cost 
of certain abandoned property to be charged to operating 
expenses rather than to surplus or profit and loss. The carri- 
ers contended that this requirement, by reducing the funds 
available for dividends, deprived the holders of non-cumu- 
lative preferred stock of their property without due process 
of law. The Supreme Court overruled this claim by the legal 
argument that even if the regulation should in fact operate so 
as to compel these stockholders to forego their customary 
dividends, this would not amount to an unlawful taking of 
property, because the funds would go into the upbuilding of 


19 EF. g., Pennsylvania Co. v. United States, 236 U.S. 351. 
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the property, thus giving them better assurance of dividends 
in the future. The Court then went on to consider the rea- 
sonableness of the regulation as an exercise of the Commis- 
sion’s statutory power, and in that connection reiterated its 
refusal to reverse an administrative finding so long as it could 
have been reached by fair-minded men from the evidence.” 

Where an opinion on subsidiary questions of reasonable- 
ness or value is essential to determine constitutionality, there 
is no direct expression by the Court as to how far it will accept 
the conclusions of the Commission on those questions, al- 
though one or two dark sayings obiter might be construed to 
show an intention to deal with them more strictly than where 
they bear merely upon the statutory validity of an order.* 
The attitude of the Court on issues going to constitutionality 
is much more fully disclosed in the large number of cases 
where it has had to pass on the constitutionality of orders of 
state administrative bodies. 


IV 


Orders made by administrative agencies of the state gov- 
ernments are challenged in the Federal courts occasionally 


20 The Court said: ‘‘A statement of the theory is sufficient to show that the 
regulation is not arbitrary in the sense of being without reasonable basis. And 
there is evidence to show that the Commission was warranted in adopting it as 
sustained by expert opinion and proved by experience. . . . But, even did we 
agree with appellant that the abandonment ought to be charged to surplus 
expenses, still we should not deem this a sufficient ground to declare that the 
Commission had abused its power. So long as it acts fairly and reasonably 
within the grant of power constitutionally conferred by Congress, its orders 
are not open to judicial review.” 

21 In Louisville & Nashville R. Co. v. United States, 238 U. S. 1, Lamar, J., 
said that, “since there is no contention at this time that the rate is confisca- 
tory,” the Court would leave it undisturbed as there was evidence to support 
it. In the course of argument in Interstate Commerce Commission v. Louis- 
ville & Nashville R. Co., 227U. S. 88, Assistant Attorney-General Fowler 
admitted that ‘the determination whether a rate is reasonable and the deter- 
mination whether it is unconstitutional are governed by entirely different prin- 
ciples.” And in Manufacturers’ R. Co. v. United States, 246 U.S. 457, at p. 
488, the Court, speaking through Pitney, J., said: “Solong as the Commission 
proceeds in accordance with the requirements of the Commerce Act, its admin- 
istrative orders . . . if made after due hearingand supported by evidence, are not 
subject to attack in the courts. But the cases recognize that matters of consti- 
tutional right are not to be conclusively determined by the Commission.” 
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on the ground that they violate the interstate commerce 
clause of the Federal Constitution, but more frequently as 
denying due process of law under the Fourteenth Amend- 
ment. There are two ways in which such cases get before the 
Supreme Court; and the exercise by that Court of its jurisdic- 
tion to review depends in part on the way chosen to bring 
the case up. One way is by a bill for an injunction against 
enforcement of the order filed in a lower Federal court, from 
_ which the case then comes to the Supreme Court on appeal.” 
_ The other method is to fight enforcement of the order through 
the various state courts and, if it is finally sustained in the 
highest court of the state, to sue out a writ of error to the 
Supreme Court.” The two types of cases require separate 
consideration. Those will first be examined which come up 
by way of appeal from a lower Federal court, as here review 
by the Supreme Court is more direct and affords a clearer 
showing of the extent to which the Court will exercise its 
power. Indeed, this is substantially the same situation as 
where the Court sits to review orders of Federal administra- 
tive bodies like the Interstate Commerce Commission on con- 
stitutional grounds. 

The doctrine of the Court in cases of this type was first 
clearly defined in San Diego Land and Town Co. v. National 
City, 174 U.S. 739. There a board of supervisors in the 
exercise of their authority under a state statute had made 
an order fixing water rates. The water company claimed 
that the supervisors had placed so low a valuation on its 
properties that the prescribed rates were confiscatory. On 
this ground the company sought an injunction in the lower 
Federal court, which was denied. On appeal the Supreme 
Court affirmed the decision, saying, per Harlan, J.: ‘‘Upon 
a careful scrutiny of the testimony, our conclusion is that no 
case is made that will authorize a decree declaring that the 

2 Missouri Pacific R. Co. v. Kansas ex rel. Taylor, 216 U.S. 262; Portland 
R. Light & Power Co. v. Oregon R. R. Commission, 229 U. 8. 397. 

23 Chicago, Milwaukee, and St. Paul R. Co. v. Minnesota 134 U. 8. 418, at p. 


459; St. Louis & San Francisco R. Co. v. Gill, 156 U.S. 649, at p. 659; ex parte 
Young, 209 U. S. 123, at p. 166; Louisville & Nashville R. Co. v. Garrett, 


231 U.S. 298, at p. 311. 
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rates fixed by the defendants are such as to amount to a dep- 
rivation of property without due process of law. There is 
evidence both ways. But we do not think that we are war- 
ranted in holding that the rules on which the defendant board 
proceeded“ were in disregard of the principles heretofore an- 
nounced by this court. The case is not one for judicial inter- 
ference with the action of the local authorities to whom the 
question of rates was committed by the state.” 

The same doctrine was expressed more forcefully on sub- 
stantially the same facts in the later case of San Diego Land 
and Town Co. v. Jasper, 189 U. 8. 439, at p. 441, where the 
Court, per Holmes, J., said: ‘“‘In a case like this we do not feel 
bound to reéxamine and weigh all the evidence, although we 
have done so, or to proceed according to our independent 
opinion as to what were proper rates. It is enough if we can- 
not say that it was impossible for a fair-minded board to come 
to the result which was reached.” ®° 

The effect of these two decisions is substantially to apply 
to cases where the constitutional point is raised the same 
doctrine of review as where the statutory power of the Inter- 
state Commerce Commission is in issue. Even to determine 
the constitutionality of the administrative body’s action, the 
courts will not go behind the findings of that body on sub- 
sidiary questions such as reasonableness or value except 
where, as Mr. Justice Holmes says, it is impossible for fair- 
minded men to have reached the same conclusion,”* or where, 
in Mr. Justice Harlan’s language, the administrative body 
has proceeded in disregard of what the court announces to be 
a rule of law.” The application of a different measure of 
review where the constitutional point is raised from that 
prevailing on the issue of statutory authority would in effect 
nullify the latter. For if the mere claim of constitutional 
right were to throw open the door and require the court to 


24 Italics mine. 2 Ttalics mine. 

*6 Such cases were Rowland v. Boyle, 244 U.S. 106; Mississippi Railroad 
Commission v. Mobile & Ohio R. Co., 244 U.S. 388. 

*7 For a case which turned on an issue of law see Darnell v. Edwards, 
244 U.S. 564. 
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substitute its own conclusions from the facts on subsidiary 
questions, we may be certain that the issue of statutory 
power would rarely be raised, but that in every case the con- 
stitutional claim would be put forward. By this route the 
administrative body would again be reduced to a mere power 
of initial recommendation. 

The doctrine of the two San Diego cases has been reaf- 
firmed frequently.” In Southern Pacific R. Co. v. Campbell 
et al., 230 U.S. 537, the carrier sought an injunction against 
the enforcement of freight rates fixed by a state railroad com- 
mission. The bill, which set forth facts alleged to show that 
the rates were arbitrary and confiscatory, was dismissed by 
the lower court. On appeal the Supreme Court affirmed the 
decision, saying per Hughes, J.: ‘‘The complainants were not 
entitled to have the court below substitute its judgment for 
that of the commission, or determine the matters which 
properly fell within the province of that body. The condi- 
tions of traffic, the adjustment of rates with respect to the 
different commodities transported, and the appropriate basis 
for classification were subjects for the consideration of the 
commission, and there was nothing shown which would have 
warranted the court in overriding the decision of the com- 
mission on the ground that its action was of such arhitrary 
character as to constitute an abuse of power.’®® In Louisville 
& Nashville R. Co. v. Garrett, 231 U.S. 298, an injunc- 
tion was sought against an order of the Kentucky Railroad 
Commission fixing rates on certain distillers’ supplies. The 
bill alleged that the rates were confiscatory and therefore a 
denial of due process of law. The lower court denied the 
relief prayed, and the Supreme Court affirmed the decree, 
saying, again per Hughes, J.: ‘‘It is the province of the legis- 
lature to make the law; and where the legislature or the body 
acting under its authority established the rate to be there- 
after charged by the carrier, it is the duty of the courts to 
enforce the rule of law so made unless the constitutional 
limits of the rate-making power have been transgressed. The 
rate-making power necessarily implies a range of legislative 


28 See cases cited below. 29 Italics mine. 
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discretion; and so long as the legislative action is within its 
proper sphere, the courts are not entitled to interpose and upon 
their own investigation of traffic conditions and transporta- 
tion problems to substitute their judgment for that of the legus- 
lature or of the railroad commission exercising its delegated 
power.3° The questions of fact . . . which might arise in the 
consideration preliminary to legislative action would not be- 
come, as such, judicial questions to be reéxamined by the 
courts.’’?! 

This case illustrates the rule that for the purpose of testing 
its constitutionality, a rate-fixing order of a state adminis- 
trative body will be treated by the Federal courts as legis- 
lative in character, and dealt with on the same footing as a 
state statute. This doctrine, now firmly established,* at- 
taches to the administrative order the same presumption in 
favor of its constitutionality which a statute enjoys.* The 
presumption can be rebutted only by showing that on any 
view of the facts the order must result in confiscation, or, in 
other words, that it was ‘‘impossible for a fair-minded board 
to come to the result which was reached.”’ The practice of re- 
viewing administrative orders by bill for an injunction against 
their enforcement carries with it, however, the consequence 
that in the equity proceeding the court must hear inde- 
pendent testimony,** and a situation is thus created some- 
what like that which hampered the Interstate Commerce 
Commission prior to the Hepburn Act. The carriers can 
hold back their evidence in the proceeding before the ad- 
ministrative body only to release it in the injunction pro- 
ceeding, with the result that the administrative order may 
have to be set aside. By adroit use of this opening, prac- 

40 Ttalics mine. 

3 See also Van Dyke v. Geary, 244 U.S. 39. 

# “The function of rate-making is purely legislative in its character, and 
this is true whether it is exercised directly by the legislature itself or by some 
subordinate or administrative body to whom the power of rate-fixing in detail 
has been delegated,” Knoxville v. Knoxville Water Co., 212 U. S. 1, at 
p. 7; Prentis v. Atlantic Coast Line Co., 211 U.S. 210. See Commissioner 
Prouty in Reports Amer. Bar Ass’n. (1907), xxxi, 486, at p. 498. 


*® San Diego Land & Town Co. v. National City, 174 U.S. 739, at p. 754. 
* Chicago, Milwaukee, & St. Paul R. Co. v. Tompkins, 176 U.S. 167. 
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tically any order of an administrative body could be de- 
feated. But the Supreme Court closed this door in Knox- 
ville v. Knoxville Water Co., 212 U. S. 1, where it held that 
an injunction should not issue unless from the testimony be- 
fore the Court a showing of unconstitutionality was made 
beyond a reasonable doubt. In that case the city government 
of Knoxville in the exercise of statutory authority fixed a 
water rate which the water company claimed was confisca- 
tory. The city officials had tried without success to obtain 
from the company a statement of its property, capitalization, 
and earnings. The company then applied to the Federal 
court for an injunction and produced its evidence. The in- 
junction was granted. On appeal the Supreme Court re- 
versed the decision, saying per Moody, J.: “‘Disregarding 
for the moment all the errors which were committed in the 
court below, the decision of this cause may be rested upon a 
broader ground, which is clearly indicated by the previous 
judgments of this court. The jurisdiction which is invoked 
here ought to be exercised only in the clearest cases. If a 
company of this kind chooses to decline to observe an or- 
dinance of this nature, and prefers rather to go into court 
with the claim that the ordinance is unconstitutional, it must 
be prepared to show to the satisfaction of the court that the 
ordinance would necessarily ** be so confiscatory in its effect as 
to violate the Constitution of the United States. In Ex parte 
Young, 209 U.S. 123, the last word of caution by this court 
was said: ‘No injunction ought to be granted unless in a 
case reasonably free from doubt.’*® The same thought was ex- 
pressed in San Diego Land and Town Co. v. National City, 
174 U.S. 739, at p. 754: ‘Judicial interference should never 
occur wnless the case presents, clearly and beyond all doubt, 
such a flagrant attack upon the rights of property®» asto... 
deny just compensation for private property taken for public 
use.’ And in San Diego Land and Town Co. v. Jasper, 189 
U. S. 439, it was said: ‘It is enough if we cannot say it was 
impossible for a fair-minded board to come to the result 


36 Ttalics mine, here and on next page. 
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which was reached.’ It cannot be doubted that in a clear 
case of confiscation it is the right and duty of the court to 
annul the law. .. . But the case before us is not a case of this 
kind. Upon any aspect of the evidence the company is cer- 
tain to obtain a substantial net revenue. . . . It is enough that 
the whole case leaves us in grave doubt. The valuation of the 
property was an estimate and is greatly disputed. The ex- 
pense account was not agreed upon... . The city authorities 
acted in good faith, and they tried without success to obtain 
from the company a statement of its property, capitalization, 
and earnings. . . . The companies will find it to their lasting 
interest to furnish freely the information upon which a just 
regulation can be based.” 

The state administrative orders so far considered have 
been rate-fixing orders. The remedy by injunction out of the 
Federal courts has been applied also to orders regulating 
practices. These cases are few in number and suggest a scope 
of review so wide as to seem anomalous in comparison with 
the rate cases. Mississippi Railroad Commission ». Illinois 
Central R. R. Co., 203 U. 8. 335, was an early case. There the 
state commission had made an order requiring certain inter- 
state trains to stop at a specified county seat, and the carrier 
sought to enjoin the order as an unconstitutional interference 
with interstate commerce. The commission contended that 
in making the order its action was judicial, and therefore not 
subject to be enjoined. The Supreme Court, reversing the 
trial court, and affirming the decree of the Circuit Court of 
Appeals, held that the injunction should have been granted. 
The action of the commission was said to be not ‘‘judicial’’ 
but merely ‘‘administrative,” and therefore subject to con- 
trol by injunction. Whether or not the order amounted to an 
unconstitutional interference with interstate commerce was 
held to depend on whether the county seat in question was 
adequately served without the additional trains, and the 
Supreme Court drew from the evidence its own conclusion 
that it was. In the opinion of the Court, Mr. Justice Peckham 
said: “In reviewing statutes and also orders made by a state 
railroad commission it frequently becomes necessary to ex- 
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amine the facts upon which they rest and determine from 
such examination whether there has been an unconstitu- 
tional exercise of power. . . . In this case there was no im- 
portant conflict of evidence.*® We think that the railroad 
company has fully performed its duty towards the town in 
the way of furnishing it proper and adequate accommodation 
without stopping these interstate trains as ordered, and there- 
fore the order of the commission was improper and illegal. 
The commission and the Circuit Court indicated that the 
trains which already stopped at Magnolia were insufficient 
and that the town should have five trains. . . . The ques- 
tion is before us upon uncontradicted evidence as to whether 
there were or were not proper facilities and we hold that there 
were.’ 7 Tt may be that this is only another way of saying 
that the State Commission’s order was not supported by 
evidence,** but the language seems plainly to claim a wider 
power for the Court.*® 

In Grand Trunk R. Co. v. Michigan Railroad Commission, 
231 U.S. 457, a decree was sustained which refused an in- 
junction against the enforcement of an order of a state com- 
mission. The case turned on whether or not delivery of cars 


36 Here the court seems to be applying the doctrine, later condemned in 
United States v. Louisville & Nashville R. Co., 235 U.S. 314, supra, that where 
there is no conflict in the evidence, the conclusion to be drawn from the evi- 
dence is a “question of law”’ for the court. 

37 Italics mine. 

38 Cf. the similar case of Atlantic Coast Line Co. v. Wharton, 207 U.S. 328. 
where the order was plainly without the necessary evidence to support it. 

39 It is to be noted that this is a “‘train-stop”’ case, and thus one of a series 
in which the Court has fallen into the practice of exercising a rather broader 
review than elsewhere, possibly for two reasons: Ist, in the majority of such 
cases the stop has been ordered by direct legislative fiat rather than by ad- 
ministrative order, with the result that the Court has had no administrative 
finding of fact below to go upon, — see Illinois Central R. R. Co. ». Illinois, 
163 U.S. 142; Lake Shore and M.S. R. Co. v. Ohio, 173 U. 8. 285; C.C. C. & 
St. L. R. Co. v. Illinois 177 U.S. 514; 2d, the claim of unconstitutionality arises 
under the commerce clause rather than the Fourteenth Amendment, so that the 
primary issue appears under the guise of a legal definition of interference with 
interstate commerce rather than in its true character of the ‘‘reasonableness”’ 
of the order. Further, in such cases the central dispute is where to draw the line 
between federal and state control, and on such an issue it is obviously impossi- 
ble to give as much weight to the local determination of reasonableness as 
where the issue is merely as to due process. 
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from junction points within the city limits of Detroit to team 
tracks and industrial sidings was transportation or a mere 
terminal service. The lower court concluded that because 
of the special geographical conditions of Detroit the service 
was transportation; and the Supreme Court sustained this 
conclusion. The Court in its opinion placed no express re- 
liance on the finding of the commission, but the decision may 
amount to no more than a holding that it was not beyond 
the bounds of reason on the evidence. In Mississippi Rail- 
road Commission v. Mobile and Ohio Railroad Co., 244 
U. 8. 388, a decree was affirmed which enjoined an order of 
a state commission on the ground that it was not supported 
by the evidence, but again the Court used very broad lan- 
guage. These cases probably should not be regarded as in- 
tended to establish any exceptional rule for other than rate- 
fixing orders, but only as illustrating a certain freedom of 
treatment in a class of cases where each is bound to differ 
widely from every other.*® 


Vv 


The other line of decisions reviewing orders of state regu- 
lating commissions deals with those which come before the 
Supreme Court on writ of error from the highest court of a 
state, to which the question of the validity of the order has 
first been carried up under the state procedure. The extent 
to which the Supreme Court will review the evidence on a 
writ of error to the highest state court has been settled inde- 
pendently in a line of cases having no reference to orders of 
administrative bodies; and where such orders are involved it 
is said that no exception is made to the general rule. This 
rule is that on writ of error to a state court, the United States 
Supreme Court has no jurisdiction to review determinations 
by the state courts on pure questions of “fact,” but only 
questions of “law” bearing on the federal right claimed by 


“© In Puget Sound Traction Co. v. Reynolds, 244 U. S. 574, another case of 
this kind, the issue involved was whether as a legal rule an unremunerative 
service on part of a system could be compelled if the whole system would still 
earn an adequate return. Held, that it could be. 
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the plaintiff in error. A fortiori the Court cannot look be- 
hind the facts as found by the state court and review the 
findings of the administrative body whose order is ques- 
tioned. The administrative findings, so far as reviewed ju- 
dicially at all, are therefore left to be reviewed in the state 
courts, with such scope of review as is fixed by state law. 
The review so provided must be constitutionally ample under 
the standards which will hereafter be discussed, but if this 
requirement is met, the Supreme Court disclaims jurisdiction 
to go behind the findings of ‘‘fact’’ established in the state 
proceedings, whether the state law leaves them to be made 
conclusively by the administrative body, or invokes the inde- 
pendent judgment of a court upon the evidence. 

To this rule an important exception was, however, laid 
down in Kansas City Southern R. Co. v. Albers Commission 
Co., 223 U. 8.573. It was there held that the Supreme 
Court will examine the entire record, including the evidence 
if necessary, ‘‘to determine whether what purports to be a 
finding upon a question of fact is so involved with and 
dependent upon questions of [federal] law as to be in sub- 
stance and effect a decision of the latter.” * This rule was 
applied in Washington ex rel. Oregon Railroad and Navigation 
Co. v. Fairchild, 224 U. 8. 510, where the constitutionality of 
an administrative order was in issue. The state railroad 
commission of Washington had made an order requiring the 
complainant carrier to establish track connections at certain 
points with an interurban electric road. The carrier con- 
tested the order under the state procedure, which did not 
permit the introduction of new evidence in court, alleging 
that there had been no evidence before the commission tend- 
ing to show any public necessity for the connections ordered, 
and that the order would therefore deprive it of property 
without due process of law. The state Supreme Court upheld 
the order on the ground that they ‘‘were not prepared to 


41 Lewis v. Campau, 3 Wall. 106, and numerous subsequent cases. 

* Kansas City Southern R. Co. v. Albers Commission Co., 223 U.S. 573; 
Washington ex rel. Oregon R. R. and Navigation Co. v. Fairchild, 224 U. S. 
510; Wood v. Chesbrough, 228 U.S. 672. 
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say” that the finding of the commission as to the public 
necessity for the track connections ‘‘ was not justified by the 
testimony.” “ The United States Supreme Court assumed 
jurisdiction to examine whether ‘‘on the facts proved, the 
order was so unreasonable as to amount to a taking of prop- 
erty without due process of law.’”’ ‘“‘This necessitates,’’ said 
the Court, per Lamar, J., ‘‘an examination of the evidence, 
not for the purpose of passing on conflicts in the testimony, 
or of deciding upon pure questions of fact, but as said in 
Kansas City Southern R. Co. v. Albers Commission Co., 
223 U.S. 655, from an inspection of the ‘entire record, in- 
cluding the evidence, to determine whether what purports 
to be a finding upon questions of fact is so involved with and 
dependent upon questions of law as to be in substance and 
effect a decision of the latter.’ Here the question presented 
is whether as a matter of law the facts proved show the exis- 
tence of such a public necessity as authorizes the taking of 
property.”’ Accordingly, the Court went on to examine the 
evidence, and reached the conclusion that it was insufficient 
to sustain the order. It was pointed out that one member of 
the Railroad commission had dissented, and that in the com- 
mission’s brief it was admitted that ‘“‘the testimony intro- 
duced before the commission as to the character of the traffic 
and the nature of the traffic movement in the territory served 
is not of a very satisfactory or definite character. ... A care- 
ful examination of the record fails to show what, if any, busi- 
ness would be routed over these connections, or what saving 
would come to the public if they were constructed. There is 
nothing by which to compare the advantage to the public 
with the expense to the defendant, and nothing to show that 
within the meaning of the law there is such public necessity 
as to justify an order taking property from the company.” 
The judgment was therefore reversed. 

The doctrine of the Fairchild case thus amounts in sub- 
stance to throwing open the door to review of practically the 
same kind and scope in the Supreme Court when the admin- 
istrative order comes before it by way of writ of error from a 


48 52 Wash. 17, 100 Pac. 179. 
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state court as when it comes up on appeal from a lower 
Federal court in injunction proceedings. In the one case as 
in the other, the Court will look to see whether the adminis- 
trative finding is supported by evidence, and this even though 
the highest state court has held that it was. Of course in both 
cases the Court will reverse for disregard of principles of law. 
A case of reversal for error of law was Great Northern R. Co. 
v. Minnesota, 238 U.S. 340. There the railroad had installed 
scales in its stock yards at certain stations and not at others. 
A complaint of illegal discrimination was made to the state 
railroad commission on behalf of one of the stations not so 
equipped, and the commission made an order directing scales 
to be installed there. A judgment of the state court sustain- 
ing the order was brought to the Supreme Court on writ of 
error and reversed on the ground that, as a general rule of law, 
the railroad was not under any obligation to furnish stock- 
yard scales at any station. A certain confusion may be cre- 
ated by the language of the opinion in this case, in which the 
Supreme Court seemed to feel that it was proceeding on the 
authority of the Fairchild case, and also of the Florida East 
Coast case (supra, p. 163), which depend on essentially dif- 
ferent principles. 

The Fairchild case contains a suggestion which appears 
not to have been pressed in later cases, and which, if pressed, 
would, it is submitted, become unsound. In that case, as 
already mentioned, the state procedure did not permit the 
introduction of new evidence in the review proceedings, but 
required the state court to decide on the same evidence which 
had been presented before the commission. Certain lan- 
guage in the opinion of the Supreme Court may be inter- 
preted to suggest that where this procedure prevails the 
ordinary presumption of the validity of the commission’s 
order will not be applied, but the burden will be placed on the 
commission affirmatively to sustain its order. The Court 
said: ‘‘The company was not permitted to offer additional 
testimony [in court] for the purpose of establishing its de- 
fense, since the statute declared that the validity of the order 
was to be determined by the court on what had been proved 
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before the commission. The burden was on the commission 
to establish the allegations in the complaint. . . . The insuf- 
ficiency of the evidence submitted to the commission could 
not under this statute be supplied on the judicial review by a 
presumption arising from the failure of the carrier to disprove 
what had not been established.”’ The last sentence seems to 
limit the application of any rule suggested to cases where as 
a matter of law the presumption of the order’s validity would 
in any event be rebutted by the insufficiency of the evidence 
to sustain it. If anything broader was intended, it has not 
been followed up. Thus the state procedure followed in 
Michigan Central R. Co. v. Michigan Railroad Commission, 
236 U.S. 615, resembled that in the Fairchild case in that 
new evidence could not be introduced in the state court by 
the carrier. The commission had made an order requiring 
the latter to interchange traffic with an interurban electric 
- railway. The carrier failed to obey, and the commission 
applied to the state court for a writ of mandamus, which was 
granted. On writ of error, the Supreme Court affirmed the 
judgment. Nothing was said of any burden on the commis- 
sion to sustain its order affirmatively, but the Court followed 
the usual practice of upholding the order ‘‘because no suffi- 
cient ground was shown for denouncing the regulation in 
question as either arbitrary or unreasonable.”’ So in Portland 
Railway etc. Co. v. Railroad Commission, 229 U. 8.397, where 
again the state procedure did not permit new evidence to be 
offered in court, the Supreme Court, in reviewing on writ of 
error the decision of the state court sustaining the order, said 
that the facts found below were ‘‘supported by competent 
testimony, and this court does not sit to retry issues of fact 
thus heard and determined by the properly constituted tri- 
bunals of the state having jurisdiction on the subject.” # 
How the rule of the Fairchild case serves to equalize the 
scope of review before the Supreme Court in cases which 
come up from state courts on writs of error with those com- 
“ See also Atlantic Coast Line Co. v. North Carolina Corporation Com- 


mission, 206 U.S. 1; Missouri Pacific R. Co. v. Kansas ex rel. Taylor, 216 
U.S. 262; Chicago, Milwaukee and St. Paul R. Co. v. Iowa, 233 U. 8. 334. 
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ing up on appeal from a lower Federal court in injunction 
proceedings, is illustrated by People ex rel. New York & 
Queens Gas Co. v. McCall, 245 U. S. 345. This was a writ of 
error to the Appellate Division of the Supreme Court of New 
York to review a decision sustaining an order of the state 
Public Service Commission which required a gas company to 
extend its mains into new territory. The company claimed 
that the order was void under the Fourteenth Amendment 
because unreasonable on the facts, and urged that the Supreme 
Court should reéxamine the facts, citing the Fairchild case. 
In affirming the decision below, the Court, per Clarke, J., said: 
“While in such cases as we have here this Court is confined to 
the federal question involved, and therefore has not the 
authority to substitute its judgment for that of an adminis- 
trative commission as to the wisdom or policy of an order 
complained of, and will not analyze or balance the evidence 
which was before the commission for the purpose of determin- 
ing whether it preponderates for or against the conclusion 
arrived at, yet it will nevertheless enter upon such an ex- 
amination of the record as may be necessary to determine 
whether the federal constitutional right claimed has been 
denied: as whether there was such a want of hearing or such 
arbitrary or capricious action on the part of the commission 
as to violate the due process clause of the Constitution. .. . 
[After reviewing the record] we agree with the Court of 
Appeals of New York in concluding that the action of the 
commission complained of was not arbitrary or capricious, 
but was based on very substantial evidence, and therefore, 
that, even if the courts differed with the commission as to 
the expediency or wisdom of the order, they are without au- 
thority to substitute for its judgment their views as to what 
may be reasonable.”’ 4° 

45 In Erie R. R. Co. v. Board of Public Utility Commissioners, 254 U. 8. 394 
(1920) a state commission in the exercise of its discretion under a statute or- 
dered the appellant railroads to abolish certain grade crossings. The order 
was sustained in the state courts, and the railroads, claiming a violation of their 
rights under the Fourteenth Amendment, took the case on writ of error to the 


Supreme Court, which affirmed the decision below, saying per Holmes, J.: 
“Tf we could see that the evidence plainly did not warrant a finding that the 
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VI 


The cases so far examined seem to indicate that the scope 
of review which the United States Supreme Court will apply 
is essentially the same, whether the question is as to the 
statutory validity or constitutionality of an order of the In- 
terstate Commerce Commission, or the constitutionality of 
an order of a state commission, and whether the latter ques- 
tion comes up by way of writ of error from a state court or on 
appeal from a lower Federal court. Such review is always 
limited substantially to two questions: first, whether there 
was evidence before the administrative body upon which 
reasonable men might fairly have arrived at the conclusions 
reached; and, second, whether any rule or principle of law 
was disregarded in reaching them. For the purpose of answer- 
ing these questions the Court will apply its independent 
judgment to the evidence; but it will not do so to substitute 
its own conclusions and inferences from the evidence as to 
the issues of the case. This being the Supreme Court’s own 
practice, it is interesting to examine the requirements it has 
laid down as to the scope of judicial review which must be 
provided for in a statute establishing a system of administra- 
tive regulation in order to fulfill constitutional requirements 
of due process. 

The leading case, to which all others go back, is Chicago, 
Milwaukee & St. Paul R. Co. v. Minnesota, 134 U.S. 418. 
There a state statute required railroads to file their tariffs 
with a commission, and directed the commission, if it should 
‘find any rate so filed unreasonable,’ to name a reasonable 
rate and order the carrier to put it in effect. Complaint was 
made to the commission of certain rates on milk. The com- 
mission transmitted the complaint to the railroad and later 
heard arguments by attorneys representing the railroad and 
the complainants. The outcome was that the commission 
made an order fixing a rate which the railroad refused to 
particular crossings were dangerous, there might be room for the argument that 
the order was so unreasonable as to be void. . . . But if [the commissioners] 


were reasonably warranted in their conclusion, their judgment must stand. 
We cannot say that they were not.” 
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adopt, and, following the statutory procedure, the commis- 
sion thereupon applied to the state supreme court for a 
writ of mandamus to compel obedience to its order. On the 
hearing, the railroad applied for a reference to a master to 
take testimony on the question whether the rate fixed by the 
commission was reasonable. This application the court re- 
fused, construing the statute to make the rate fixed by the 
commission ‘‘not merely prima facie reasonable, but final 
and conclusive as to what are lawful and equal and reason- 
able charges.” “ Accordingly the state court held that the 
only issue was whether the commission had in fact made the 
order, and finding that it had, granted the writ. From this 
judgment the railroad took the case on writ of error to the 
United States Supreme Court, contending that in so far as 
the statute ‘“‘made the decision of the railroad commission 
conclusive and not subject to judicial examination,” it was in 
conflict with the Fourteenth Amendment to the Constitution. 
The Supreme Court held the statute unconstitutional. 

The ground of this decision has been frequently said to be 
that the statute in question made the finding of the commis- 
sion ‘‘a finality’ and not subject to judicial review.” The 
opinion of the Court seems to place the result on the narrower 
ground that the statute did not require the commission to 
give the carrier a hearing before fixing the rate. Speaking 
through Mr. Justice Blatchford, the Court said: ‘All that 
the commission is required to do is, on the filing with it by 
the railroad company of copies of schedules of charges, to 
‘find’ that any part thereof is in any respect unequal or 
unreasonable, and then it is authorized and directed to com- 
pel the company to change the same and adopt such charge 
as the commission ‘shall declare to be equal and reason- 
able. ...’ No hearing is provided for, no summons or notice 
to the company before the commission has found what it is 
to find and declared what it is to declare, no opportunity 


46 38 Minn. 281. 

47 Hon. F. T. Swayze in Quarterly Journal of Economics, 1912, pp. 389-424; 
and see language of Peckham, J., in Ex parte Young, 209 U.S. 123, at p. 147. 
The statement of the holding of the case in Freund, Police Power, §381, is ad- 


mirable. 
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provided for the company to introduce witnesses before the 
commission, in fact nothing which has the semblance of due 
process of law; and although in the present case, it appears 
that prior to the decision of the commission, the company 
appeared before it by its agent, and the commission investi- 
gated the rate charged by the company for transporting 
milk, yet it does not appear what the character of the investi- 
gation was, or how the result was arrived at.’ 4® 

The decision in the Minnesota case was certainly under- 
stood in this sense when the question next came before the 
Supreme Court, in San Diego Land and Town Co. v. National 
City, 174 U.S. 739. There a California statute conferred on 
boards of supervisors the power to fix water rates. The or- 
dinance fixing such rates was to be passed during the month 
of February of each year, and the water companies were re- 
quired to file during January a verified statement of the facts 
on which the rates could be based. The companies claimed 
that the statute was unconstitutional because it ‘‘authorized 
rates to be established without previous notice to the cor- 
poration or person immediately interested in the matter, and 
without hearing in any form,” and contended that the de- 
cision in the Minnesota case was controlling. This conten- 
tion was overruled by the Supreme Court on the ground that 
the statute, as construed by the state court, satisfied the 
constitutional requirement as to a hearing. Harlan, J., in 
delivering the opinion of the Court, said: ‘‘What this Court 
said about the Minnesota statute can have no application to 
the present case unless it be made to appear that the laws of 
California invest the municipal authorities with power to fix 
water rates arbitrarily, without investigation and without 
permitting the corporations or persons affected thereby to 
make any showing as to rates to be exacted or to be heard at 
any time or in any way upon the subject. We are not at 
liberty so to interpret the instrument.” 

The state procedure thus held to satisfy the constitutional 
requirement of due process under the Fourteenth Amendment 


48 134 U.S. 418 at p. 457. 
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limited the scope of judicial review to the question of whether, 
on the evidence before the administrative board, reasonable 
men could have reached the same conclusion. The state court 
in construing the law had said: ‘‘ When [the law] provides for 
the fixing of rates or compensation, it means reasonable rates 
and just compensation. To fix such rates and compensation, 
is the duty and within the jurisdiction of the board. To fix 
rates not reasonable or compensation not just is a plain viola- 
tion of its duty. But the courts cannot, after the board has 
fully and fairly investigated and acted, by fixing what it be- 
lieves to be reasonable rates, step in and say its action shall 
be set aside and nullified because the courts, upon a similar 
investigation, have come to a different conclusion as to the 
reasonableness of the rates fixed. There must be actual fraud 
in fixing the rates, or they must be so palpably and grossly 
unreasonable and unjust as to amount to the same thing.’’* 
The measure of review thus defined was held by the Supreme 
Court to satisfy due process. Due process was held not to 
require a judicial review so broad as to substitute a court’s 
independent conclusions from the evidence as to the correct- 
ness of the rates for the conclusions reached by the adminis- 
trative body, but is sufficiently safe-guarded if the courts 
are confined to saying whether reasonable men could have 
reached the administrative body’s conclusions on the same 
evidence. Any other holding would have convicted the Su- 
preme Court itself of a denial of due process in its own 
practice. 

This view of the proper limits of court review has been 
frequently reaffirmed. ‘“‘The complainants were not entitled 
to have the court substitute its judgment for that of the 
commission,” said the Court, per Hughes, J., in Southern 
Pacific Company v. Campbell, 230 U.S. 537, at p. 552. In 
Louisville & Nashville R. Co. v. Garrett, 231 U. 8. 298, the 
state statute was attacked because it contained no express 
provision for an appeal to the courts from final orders of the 
state railroad commission or for judicial review of the reason- 


49 Spring Valley Water Works v. San Francisco, 82 Cal. 286, quoted by 
Mr. Justice Harlan in the opinion of the Court. 
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ableness of the proposed rates. The Supreme Court held that 
the omission did not make the statute unconstitutional: 
‘Tf the commission establishes rates that are so unreasonably 
low as to be confiscatory, an appropriate mode of obtaining 
relief is by bill in equity to restrain enforcement of the order. 
Presumably the courts of the state, as well as the Federal 
courts, would be open to the carrier for this purpose without 
express statutory provision to that effect.’’ The measure of 
review, in short, to which the carrier is entitled in the state 
courts is the same as, and no other than, that which is meted 
out to it in the Federal courts; and the Supreme Court then 
went on to define once more what that measure is: ‘‘So long 
as the legislative action is within its proper sphere, the courts 
are not entitled to interpose and substitute their judgment 
with respect to the reasonableness of rates for that of the 
legislature or of the railroad commission exercising its dele- 
gated power. It may be assumed that the statute of Ken- 
tucky forbade arbitrary action; it required a hearing, the 
consideration of the relevant statements, evidence, and argu- 
ments submitted, and a determination by the commission 
whether the existing rates were excessive. But on these con- 
ditions being fulfilled the questions of fact which might arise 
as to the reasonableness of the existing rates in the consider- 
ation preliminary to legislative action would not become, as 
such, judicial questions to be reéxamined by the courts.” 
This statement was referred to by the Supreme Court in the 
later case of Detroit and Mackinac Railway Co. v. Michigan 
Railroad Commission, 235 U.S. 402, as expressing the proper 
limits of review. In Louisville & Nashville R. Co. v. Finn, 
235 U.S. 601, the Court went even further, Pitney, J., saying: 
“In cases arising under the Interstate Commerce Act it has 
been repeatedly held by this court that an administrative 
order made indisputably contrary to the evidence, or without 
any evidence, must be deemed arbitrary and therefore sub- 
ject to be set aside. It is contended that the due process 
provision of the Fourteenth Amendment imposes a like rule 
of procedure upon the states with respect to their exercise of 
the legislative power of rate-making. We find it unnecessary 
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to pass upon this question. . . . There was substantial evidence 
to support the order.” 
vil 


The effect of the different lines of cases reviewed in this 
chapter is practically unanimous. The recent case of Ohio 
Valley Water Co. v. Ben Avon Borough, 253 U. 8. 287 (1919), 
has raised the question whether the Supreme Court intended 
by its decision in that case to overrule the settled precedents 
and establish a new principle of judicial review.*° 

In the Ben Avon case the Public Service Commission of 
Pennsylvania, acting on complaint of Ben Avon Borough 
and others, found, after due notice and hearing, that in- 
creased rates adopted by the Ohio Valley Water Co. were un- 
reasonable; and it prescribed a schedule of lower rates which 
it estimated would yield seven per cent upon its own valu- 
ation of the property used and useful in the service. The 
company, following a procedure established by the statute, 
appealed to the state Superior Court on the ground that its 
property had been undervalued and that the prescribed rates 
were therefore confiscatory and violated its rights under the 
Fourteenth Amendment. That court, passing on the weight 
of the evidence introduced before the commission, differed 
from the commission as to the proper valuation of several 
items going to make up the property and held that larger 
amounts should have been allowed. It therefore reversed 
the order and directed the commission to allow these larger 
amounts, and upon such revised valuation to fix a schedule 
of rates that would yield the rate of net return which it had 
found to be fair. From this decision of the Superior Court the 
commission appealed to the Supreme Court of the state, con- 
tending that the Superior Court in passing on the weight of 
the evidence before the commission had exceeded its jurisdic- 
tion. The state Supreme Court sustained this contention, and 
holding upon a careful review of the record that there was 
ample and competent evidence to support the findings of the 
commission and that they were not unreasonable, reversed 


60 W. D. Guthrie, The League of Nations and Miscellaneous Addresses (New 
York, 1923), p. 372. 
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the decree of the Superior Court and reinstated the order. In 
its opinion the state Supreme Court said: “The appeal [to 
the Superior Court] presented for determination the ques- 
tion whether the order appealed from was reasonable and in 
conformity with law; and in this inquiry was involved the 
question of the fair value, for rate-making purposes, of the 
property of appellant and the amount of revenue which 
appellant was entitled to collect. In its decision upon the 
appeal, the Superior Court differed from the commission as to 
the proper valuation to be placed upon several items going to 
make up the fair value of the property of the company for 
rate-making purposes.’’ The Court then went on to con- 
sider those items and reached the conclusion that there was 
competent evidence to sustain the figures fixed by the com- 
mission. ‘‘A careful examination of the record,” said the 
Court, ‘‘hasled us to the conclusion that in the items wherein 
the Superior Court differed from the commission upon the 
question of values, there was merely the substitution of the 
former’s judgment for that of the commission in determining 
that the order of the latter was unreasonable.” * 

The case was brought before the United States Supreme 
Court on writ of error, on the ground that ‘‘the interpreta- 
tion of the Public Service Company law by the Pennsylvania 
Supreme Court, requiring the Superior Court to sustain the 
commission’s order if there was substantial evidence to sup- 
port it, deprived the water company of its constitutional 
right to a judicial review of the commission’s action.” This 
contention the United States Supreme Court upheld in a very 
brief opinion by Mr. Justice McReynolds, which says little 
more than that, “looking at the entire opinion [of the Penn- 
sylvania Supreme Court] we are compelled to conclude that 
the state Supreme Court interpreted the statute as withhold- 
ing from the courts power to determine the question of con- 
fiscation according to their own independent judgment. . . . 
In cases of this kind if the owner claims that confiscation of 
his property will result, the state must provide a fair opportu- 
nity for submitting that issue to a judicial tribunal for deter- 


51 260 Pa. 289; 103 Atl. 744. 
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mination upon its own independent judgment as to both law 
and facts; otherwise the order is void because in conflict with 
the due process clause, Fourteenth Amendment.” » The 
judgment was accordingly reversed. There was a vigorous 
dissent by Mr. Justice Brandeis, in which Mr. Justice Holmes 
and Mr. Justice Clarke joined. The gist of the dissenting 
opinion was that the questions before the state Supreme Court 
were ‘‘first, whether the Superior Court had jurisdiction to 
weigh the evidence; second, whether in rendering its decision 
it weighed the evidence; and, third, whether the valuation of 
the plaintiff’s property was so low that arate based upon it 
would operate to deprive the plaintiff of due process of law — 
would confiscate its property. On each of these questions the 
state Supreme Court found against the contentions of the 
plaintiff. It held that the Superior Court did not have re- 
visory legislative powers, but only the power to review ques- 
tions of law, —in the present case whether there was evi- 
dence on which the valuation adopted could reasonably have 
been found; and in so holding it acted upon the established 
principle applied in reviewing the findings of administrative 
boards that ‘courts will not examine the facts further than 
to determine whether there was substantial evidence to sus- 
tain the order.’ Interstate Commerce Commission v. Union 
Pacific R. Co., 222 U.S. 541, 547, 548. It therefore reinstated 
the order of the commission... . It did so because the only 
question before it was whether there was substantial evidence 
to support the finding of value; for if the valuation was legally 
arrived at, the order was confessedly reasonable. San Diego 
Land and Town Co. v. Jasper, 189 U.S. 439, 441, 442. The 
presumption created (by the statute) by which an order of 
the commission is made prima facie evidence of its reason- 
ableness, is in no sense a limitation upon the scope of review. 
It is in effect the presumption which this Court has declared 
to exist in rate cases, independently of statute, in favor of 
the conclusion of an experienced administrative body reached 
after a full hearing. Darnell v. Edwards, 244 U.S. 564, 569.” 

It is submitted that the decision of the United States 


52 Opinion, p. 289. 
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Supreme Court in this case was confused by failure to ana- 
lyze adequately the meaning of that ‘‘independent judgment 
of the court”? to which an appellant is entitled on the ques- 
tion of confiscation or constitutionality. It seems altogether 
plain, as the majority opinion says, that he is entitled to the 
“independent judgment of the court’? upon the question of 
whether on both the law and the facts the order or statute 
complained of is or is not constitutional; ** but that does not 
mean that he is entitled to the ‘‘independent judgment” of 
the court on the subsidiary questions which have a bearing 
on the question of constitutionality. If this were so, a court 
would be bound to declare every piece of legislation and every 
administrative order unconstitutional where it would not 
itself under the same circumstances or on the same evidence 
have reached the same conclusion as the legislative or admin- 
istrative body. In other words, every doubt would have to be 
resolved against the constitutionality of the statute or order. 
But the rule is exactly contrary. The person asserting a con- 
stitutional right is entitled to the ‘‘independent judgment 
of the court”’ on the ultimate question of constitutionality; 
but in exercising that judgment the court is bound to give 
effect to a presumption in favor of the validity of the statute 
or order,** and this can mean only that if there is any con- 
struction of the subsidiary facts within the bounds of reason 
which would make the statute or order constitutional, that 
construction must be adopted, rather than the construction 
which the court would ‘“‘independently”’ place upon the 
same facts. The Supreme Court itself has said since the Ben 
Avon case that ‘‘where the constitutional validity of a statute 
depends upon the existence of facts, the courts must be cau- 
tious about reaching a conclusion respecting them contrary 
to that reached by the legislature; and if the question of what 
the facts establish be a fairly debatable one, it is not permis- 
sible for the judge to set up his opinion in respect to it against 


53 Indeed the case seems to hold him entitled to the opinion of the lower 
state court, though that of the highest is contrary. 

5 San Diego Land & Town Co. v. National City, 174 U.S. 739, at p. 754; 
Knoxville v. Knoxville Water Co., 212 U.S. 1, at p. 7. 
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the opinion of the law maker.” *> Surely the formal conclu- 
sions of fact reached by an administrative tribunal after a 
hearing and the taking of testimony should be entitled to as 
much respect as findings of fact supposed to have been made 
by a legislative body as the implied basis for its enactments. 
Indeed, judicial review of the rate-fixing orders of utilities 
commissions proceeds on the theory that such orders are 
“legislative” in character.*° If so, they should have the 
benefit of the language of the Court just quoted as to legis- 
lative findings of fact. Applying that language to the situ- 
ation presented by the Ben Avon case, it follows that if on a 
certain valuation of property an order would not be confisca- 
tory, and if there is evidence from which reasonable men 
could have reached that valuation, then the court must 
uphold the order, and so far from being required, is not even 
entitled to substitute its own independent opinion of value 
for that of the legislative or administrative body for the pur- 
pose of invalidating the order. This is true in the case of an 
administrative order whether the question comes before the 
court on writ of error from a statutory proceeding limiting 
the scope of review, or by bill for an injunction. In the latter 
case no more than in the former is the court entitled to sub- 
stitute its “‘independent”’ conclusions as to subsidiary facts 
for that of the commission.*” There seems to be a lurking 
confusion on this point even in the dissenting opinion in the 
Ben Avon case, where it is apparently assumed that the pro- 
cedure by bill for an injunction would have entitled the water 
company to a broader scope of review than that which it re- 
ceived under the statutory procedure in the state courts. 
Under the Supreme Court decisions which have been here 
reviewed, the Federal courts themselves in injunction pro- 


55 Radice v. New York., 264 U.S. 292, at p. 294. Opinion by Mr. Justice 
Sutherland. 

56 Prentis et al. v. Atlantic Coast Line Co., 211 U.S. 210. 

87 San Diego Land & Town Co. v. National City, 174 U.S. 739; San Diego 
Land & Town Co. v. Jasper, 189 U.S. 489; Knoxville v. Knoxville Water Co., 
212 U.S. 1; Southern Pacific R. Co. v. Campbell, 230 U.S. 537, at p. 552; 
Louisville & Nashville R. Co. v. Garrett, 231 U.S. 298; Louisville & Nashville 
R. Co. v. Finn, 235 U.S. 601. 
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ceedings brought to test constitutionality will go no further 
than the limits to which the Supreme Court of Pennsylvania 
restricted review under the statutory procedure in the Ben 
Avon case.*® 

It is the Ben Avon case which has made necessary the long 
examination of cases contained in this chapter.®? It discloses 
a lingering uncertainty as to the scope and principles of re- 
view which makes such an examination pertinent for the 
purpose of showing the substantially unanimous agreement 
of the decisions on principles other than those adopted in the 


58 For criticisms of the Ben Avon decision see Ernst Freund in W. Va. Law 
Quart., xxvii, 207; Laurence Curtis 2d in Harv. Law Rev., xxxiv, 862; T. P. 
Hardman in Yale Law Jour., xxx, 681. 

59 The disturbing effect of the Ben Avon decision as a precedent may al- 
ready be observed in such a case as Bluefields Waterworks and Improvement 
Co. v. Public Service Commission of West Virginia, 262 U.S. 679. There the 
Commission fixed the value of the utility’s property for rate-making purposes 
at $460,000. Its engineer testified that actual investment, less depreciation, 
amounted to $365,000, and that reproduction cost (at 1915 prices, the valua- 
tion being made in 1920), less depreciation, was approximately $398,000. The 
utility company’s engineer on the other hand testified that reproduction cost, 
less depreciation, at 1920 prices was $1,194,663, and that the proper valuation 
for rate-making purposes was $900,000. The company brought a petition in 
the state Supreme Court to set aside the rate order made by the Commission, 
which was denied, the Court holding that findings of fact by the Commission 
based on evidence to support them would not be reviewed by the Court. On 
writ of error to the United States Supreme Court, this decision was reversed. 
The Court cited the Ben Avon case to the effect that the company was ‘‘en- 
titled under the Fourteenth Amendment to the independent judgment of the 
court as to both law and facts,” and then went on to weigh the evidence. The 
decision of the state court was reversed, and the order held confiscatory, on 
the ground, among others, that “the court failed to give proper considera- 
tion .. . to the testimony of the company’s valuation engineer that the property 
in his opinion was worth $900,000.” An additional ground of reversal was the 
fact that the Commission’s reproduction cost figures were based on 1915 
rather than on 1920 prices. This fact, together with Mr. Justice Brandeis’s 
concurring opinion, may be taken to place the decision on the ground that the 
Commission’s findings were regarded by the Court as beyond the bounds of 
reason on the evidence; but from a reading of the opinion it is hard to escape 
the conclusion that the Court itself weighed the evidence, and drew its “‘inde- 
pendent conclusions” of value. In Georgia Railway & Power Co. v. Railroad 
Commission, 262 U. S. 625, however, decided the same day, the Court made no 
reference to the Ben Avon case, but relied on the earlier cases, and refused to 
disturb the Commission’s valuation, saying, “‘We cannot say that the evi- 
dence compelled a conviction that the rate would prove inadequate.” 
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Ben Avon case. It is submitted that that decision, if per- 
sisted in, would lead to undesirable results. It amounts to a 
holding that if the constitutional point is once raised, the 
courts will be bound to substitute their own judgment for 
that of the administrative body on all conclusions to be 
drawn from the evidence which have a bearing on the ques- 
tion of constitutionality — that is, on all subsidiary con- 
clusions of value, adequacy of service, and the like. These 
are precisely the questions which utility commissions must 
determine by the application of standards, and as it is always 
possible to raise the constitutional point, the result would be 
to make the courts sit to revise the findings of the commis- 
sions in practically all utility cases. It is a sound instinct 
which has led the Supreme Court to say so often that this 
will not be done. Using the Court’s illustration, it would 
correspond to requiring the courts to revise acts of the legis- 
lature. On another analogy it would amount te requiring a 
court to substitute its conclusions from the evidence for the 
jury’s. There are two good reasons against it. It destroys 
the effectiveness of administrative regulation by reducing the 
administrative body to a practical nullity with a barren 
power of initial recommendation; and it yields no gain in 
security for the rights of property. Indeed, there is an actual 
loss in security, because greater confusiofi and not greater 
certainty is bound to be the outcome of the practice. For we 
are not dealing here with the power of a court to select from 
the mass of facts before the commission certain pertinent 
ones, and announce as a clear rule of law to govern all future 
cases that those facts are to be dealt with in a manner differ- 
ent from that in which the commission dealt with them. There 
can be no doubt that this power must exist in the courts 
if legal order is to prevail in the field of utility regulation. 
What is here in issue is the power of the courts to substitute 
their own inferences and conclusions for the commission’s, 
where there is merely some difference of opinion between 
them as to matters peculiar to the particular case, or some 
difference in inference from those matters. Such substitution 
does nothing to clarify a rule because it relates wholly to 
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something which will be dead and done with after the par- 
ticular case. It is like permitting the court to substitute its 
conclusion in place of the jury’s as to whether the plaintiff in 
a negligence action did or did not see an approaching vehicle. 
If the court’s ‘‘independent”’ judgment on such a point is to 
prevail, there would be little use in having a jury. The argu- 
ment applies with greater force to the finding of a commis- 
sion, reached in a separate proceeding at much trouble and 
expense to both the public and the parties. The double 
process only reduplicates the uncertainty of any particular 
case and brings it out at the end of the administrative stage 
of the proceedings with nothing settled which is not liable to 
be overruled. After the administrative tribunal has spoken, 
the whole case would still be as open, and the nature of the 
ultimate decision as uncertain, as if no proceedings had yet 
been had. Such a hazard is not one which either the com- 
munity or the utility companies ought fairly to be called 
upon to bear. And meanwhile the courts, if left free to revise 
administrative determinations on no more accurate grounds 
than their own private opinions as to the facts of particular 
cases, will inevitably overlook that laborious development of 
general rules from case to case which is their proper task 
under a sound division of labor,®° and one which is essential 
to the maintenance of the supremacy of law. 

60 Cf. the idea underlying the following passage from Francis Bacon: 
“Some hold that the jurisdiction which decrees according to equity and con- 
science, and that which proceeds according to strict law, ought to be deputed 
to the same courts. .. . lam clearly for keeping them separate. For if there be 
a mixture of jurisdictions, the distinction of cases will not be retained, but dis- 
cretion will in the end supersede the law. . . . As that is the best law which 
leaves least to the discretion of the judge [Aristotle, Rhet., i, 1], so he is the best 
judge who leaves least to himself,” Treatise on Universal Justice, Aphorisms 


45, 46, in De Augmentis, bk. viii, Works, ed. Spedding, Ellis and Heath (Boston, 
1864), ix, 323, 324. 


CHAPTER VII 


LEGAL ORDER IN FIELDS OF DISPUTED 
SOCIAL POLICY 


I 


JUDICIAL review for so-called error of law is crucial not only 
as keeping open the necessary opportunity for the courts to 
compel observance of the law as previously formulated, but 
also as the channel through which they can carry forward 
the process of legal development. This is true whether the 
verdict of a jury or the order of an administrative body is 
under review. The law is neither static nor complete, and 
previous expressions of its rules do not exhaust them. New 
eases call for deductions from old principles to fresh appli- 
cations, which must be made in the course of court control 
of the fact-finding body. From the mass of matters which 
go before a jury the court selects those which it chooses to 
regard as legally pertinent and instructs the jury to frame 
their verdict in accordance with their findings on these criti- 
cal issues. When it wishes to extend the application of an old 
rule or to apply a novel one, it does so by bringing into the 
foreground of the case new facts or circumstances to which 
legal significance has not before been attached, and includes 
these in its instructions. The process is the same in reviewing 
administrative orders— when a court observes that an admin- 
istrative body has failed to deal with a certain fact in a certain 
way, and when it determines to announce as a rule of law that 
that fact must be dealt with in that way and no other, it re- 
verses the administrative decision for error of law. It follows 
that all facts in the record must be open to the courts as po- 
tential grounds for reversal if they are to be left free to pro- 
ceed in this manner with the proper adaptation of the law 
to new needs. 
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The history of almost any legal rule illustrates this process 
of growth. To take a familiar example, it originally produced 
no effect on the validity of a will that the testator after its 
execution had married and had issue. In Overbury v. Over- 
bury, 2 Shower, 253, the courts for the first time fastened on 
these special facts as having a bearing on the question of im- 
plied revocation of a will of personalty.! In the course of 
time a rule developed that they created a presumption of 
revocation. A distinction was taken for a while as to wills of 
land, but it later came to be held that the presumption applied 
to these also.? Finally in Marston v. Fox, 8 Adolphus & Ellis, 
14, the Court of King’s Bench by a frank exercise of judicial 
legislation converted the presumption into a rule of law, and 
held that the facts of marriage and subsequent birth of issue 
produced of themselves the legal effect of revocation. 

The classic example of the way in which control of the 
fact-finding body by the courts gives to the latter an op- 
portunity to develop a body of new law by attaching legal 
significance to new facts is the development of commercial 
law in the eighteenth century under the influence of Holt, 
Hardwicke, and Mansfield. At the time of that develop- 
ment it was scarcely a hundred years since commercial cases 
had begun to come into the king’s courts. The common law 
had no rules for them, the legislature had done nothing to 
supply the deficiency, and the judges were, as usual, reluc- 
tant to take the step of introducing new rules by judicial de- 
cisions. “Hence, when questions necessarily arose respecting 
the buying and selling of goods, the affreightment of ships, 
marine insurance and bills of exchange and promissory notes, 
no one knew how they were to be determined. . . . If an action 
turning on a mercantile question was brought in a court of 
law, the judges submitted it to the jury, who determined it 
according to their own notions of what was fair, and no gen- 
eral rule was laid down which could afterwards be referred to 
for the purpose of settling similar disputes.’’? Mr. Justice 

1 See Kent’s Commentaries, 12th ed., iv. 522. 


2 Christopher v. Christopher, Dickens, 445. (1771) 
3’ Campbell, Lives of the Chief Justices, iii, 300. 
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Builer in a famous passage ‘ has described the emergence of 
modern commercial law: “‘Within these thirty years the 
commercial law of this country has been taking a very differ- 
ent turn from what it did before. Lord Hardwicke was pro- 
ceeding with great caution, not establishing any general 
principles, but decreeing on all the circumstances of a case 
put together. Before that period we find that in courts of 
law all the evidence in mercantile cases used to be thrown 
together; they were left to a jury, and they produced no gen - 
eral principle. From that time we all know, the great stud y 
has been to find some certain general principles which sha ll 
be known to all mankind, not only to rule the particular case 
then under consideration, but to serve for the future.”’ In 
this way came to be established such specific rules as that the 
unpaid seller has a right of stoppage in transit,® that an assign - 
ment of an order bill of lading carries property in the goods, 
that the second indorser of a bill of exchange can sue his im- 
mediate indorser without having previously demanded pay- 
ment from the drawer,’ that an insurer must make full dis- 
closure of material risks,* and so on. The way in which these 
rules emerged was generally that the judges in successive 
cases over a long period of time would instruct the jury to 
take a particular fact or circumstance into account in reac h- 
ing their verdict, and would finally tell them to regard it as 
decisive.’ The transition can be followed in the case of the 
rule that the assignment of a bill of lading carries title to the 
goods, the earlier rule being that the possession of the bill w as 
evidence for the jury, but not conclusive evidence, that title 
to the goods was in the holder of it.!° 

4 In his opinion in Lickbarrow »v. Mason (in the King’s Bench), 2 T. R. 63. 

5 Per Ld. Mansfield, Burghall’s Assignees v. Howard, 1 H. Bl. 366, note. 

6 Per Ld. Mansfield, Wright v. Campbell, 4 Burr, 2051. 

7 Per Ld. Mansfield, Heyleyn v. Adamson, 2 Burr, 669. 
Per Ld. Mansfield, Garter v. Boehm, 3 Burr, 1905. 
For an example of the way in which in mercantile cases the evidence was 
originally thrown as a whole before the jury, see the Anonymous case before 
Holt, J.,in Ames, Cases on Bills and Notes, i, 146 (Comberbeach, 401). For 
the emergence of rules of tort law by a similar process, see Holmes, Common 


Law, p. 151. 
10 For a late application of this early rule see Eyre, C. J., in Haille v. Smith, 


1B: &P. 570. 
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II 


The process of the law’s growth through the courts’ exer- 
cise of their power to attach legal significance to new kinds 
of facts is important for the law of public-utility regulation 
precisely because it is a branch of law still so largely in the 
making. Here it is through judicial review of the determina- 
tions of commissions, and not by court control of juries, that 
the formative process must go on, and a law of utilities regu- 
lation grow up, if it is to grow up at all. In this field, there- 
fore, judicial review is an instrument of the supremacy of law 
in building out new ground for the operation of general rules 
and principles. Upon the question of how far the field is 
adapted to the formulation and application of such rules and 
principles, — of law rather than of discretion, — a compari- 
son with general commercial law suggests certain significant 
similarities and differences. 

When we read of commercial cases in Lord Hardwicke’s 
time that ‘‘all the evidence was thrown together and left to the 
jury”’ with instructions to take certain matters into account 
in reaching a verdict, we observe a significant resemblance 
to the present state of the law of utility regulation. The 
utility cases are full of such expressions as that ‘‘ these ques- 
tions must be left for the most part to the good judgment of 
the tribunal which passes upon each particular case.” !' So 
indeed many of them must be; but so to a considerable extent 
must still be many of the questions which arise in the field of 
commercial law. The question is not whether we can arrive 
at a complete set of formulae which will enable us to write 
off at one stroke the correct solution of every utility case, but 
whether it is possible for the courts to develop a number of 
more or less settled rules or principles to govern in cases of 
the same general character. 

It is especially with reference to matters affecting the 
financial return from utility properties that the courts are 
undertaking, in their review of the determinations of regu- 
latory bodies, to establish general rules. The cases disclose 


" Brunswick & Topsham Water Dist. v. Maine Water Co., 99 Me. 371. 
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propositions of law laid down in many instances to govern 
matters which in the field of contract or torts would almost 
certainly be left to the fact-finding body to determine by 
the application of a standard. Among the rules which have 
been formulated are those to the effect that in estimating 
the cost of a particular service or of transporting a par- 
ticular commodity, a proportionate share of overhead ex- 
penses as well as of so-called ‘‘out-of-pocket”’ outlays must 
be included; ” that in determining the reasonableness of a 
' rate, its effect on the prosperity of a particular locality or 
local industry cannot be made controlling; " that a rate can- 
not be fixed on a given commodity below the actual cost of 
carriage, even though the total return to the carrier from all 
business would still be profitable; that connecting carriers 
are guilty of discriminations as to through shipments only if 
each carrier does something that is discriminatory. 

The outstanding instance, however, in which the supposed 
need of the investor for certainty has led the courts to formu- 
late a rule of law has been in connection with valuation for 
rate-making purposes. Ordinarily the question of value in 
the courts is a pure question of fact for the jury, — for ex- 
ample, the value of property alleged to have been converted, 
or destroyed, or damaged,— and is settled by the fact- 
finding body by applying to the evidence their judgment as 
reasonable men.'® But the value of public-utility property 
has been erected into a bulwark for investors by the consti- 
tutional doctrine that rates must be sufficiently high to yield 
a reasonable return on the fair value of the property. Obvi- 
ously ‘‘value” when raised into this central position must 
have a more or less fixed content if it is to prove useful for its 
purpose, and accordingly the courts have been practically 

12 Northern Pacific R. Co. v. North Dakota ex rel. McCue, 236 U.S. 585; 
Mississippi Railroad Commission v. Mobile & Ohio R. Co., 244 U.S. 388. 

13 United States v. Southern Pacific R. Co., 219 U.S. 433. 

14 Northern Pacific R. Co. v. North Dakota ex rel. McCue, 236 U.S. 585. 

16 Central R. R. of New Jersey v. United States, 257 U. 8. 247. But this 
doctrine has since been repudiated in United States v. Illinois Central R. R. 


Co., 263 U.S., at p. 515. 
16 See language of Shaw, C. J., quoted in Head v. Hargrave, 105 U.S. 45; 


Thayer, Prelim. Treat. on Evidence, p. 297. 
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forced to the formulation, if not of a legal definition, at least 
of rules to be applied to determining the fair value of utility 
property for rate-making. Through a long series of cases 
in which determinations of rate-fixing bodies have been re- 
viewed, certain lines of inclusion and exclusion were gradu- 
ally drawn, culminating finally in the so-called “‘rule of 
Smyth v. Ames.” ” The result has not been regarded as 
happy.!® The rule as crystallized is sufficiently narrow to be 
frequently overstepped by the practice of the rate-fixing 
bodies, and on the other hand is so vague as to give them little 
light or guidance in advance as to how they must proceed.'® 
What the Supreme Court did was to lay down a list of a num- 
ber of more or less inconsistent factors which it has said must 
govern the ascertainment of value, without indicating the 
weight to be attributed to them individually, or the way in 
which they are to be combined.”° The real ground of the re- 
sulting confusion has been the fact that the Court, while in 
effect laying down a rule, has at the same time been unwilling 
to admit that it was doing so. It has continued to say that 
“the ascertainment of value is not controlled by artificial 
rules. It is not a matter of formulas, but there must be a rea- 


17 169 U.S. 466. 

18 See Brandeis, J., in Missouri ex rel. Southwestern Bell Telephone Co. v. 
Public Service Commission of Missouri, 262 U.S. 276, at p. 301; G. C. Hen- 
derson in Harv. Law Rev., xxxiii, 902 ff., 1031 ff. 

19 Tt of course does not presume to be an affirmative prescription of a rate- 
fixing method. It purports to establish limitations to which the method 
adopted must conform if the resulting rate is to be constitutional. 

20 “We hold that the basis of all calculations as to the reasonableness of 
rates to be charged by a corporation maintaining a highway under legislative 
sanction must be the fair value of the property being used by it for the con- 
venience of the public. And in order to ascertain that value, the original cost 
of construction, the amount expended in permanent improvements, the amount 
and market value of its bonds and stock, the present as compared with the 
original cost of construction, the probable earning capacity of the property 
under particular rates prescribed by statute and the sum required to meet 
operating expenses, are all matter for consideration, and are to be given such 
weight as may be just and right in each case. We do not say that there may 
not be other matters to be regarded in estimating the value of the property.” 
Professor Powell has described this ‘‘rule” as a “‘compound of contradictory 
considerations concocted by the alchemy of uncontrolled and changeful com- 
promise,” Pol. Sct. Quart., xl, 407. 
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sonable judgment on all relevant facts.’”’ 2! Such language 
appears to have generally concealed from the Court that by 
its decision in this and other cases 7? it has apparently, if not 
actually, lent its authority to a particular theory of valuation 
— the so-called ‘‘present value” theory. This theory pro- 
duces a dilemma between a logical impossibility on the one 
hand and a practical absurdity on the other. ‘‘ Present value”’ 
seems to mean either exchange value or present cost of repro- 
duction. But exchange value is a logically impossible basis 
for rate-fixing because it depends on prospective income, and 
so upon the rates to be fixed. Reproduction cost, on the other 
hand, involves the absurdity of attributing to land and struc- 
tures in the absence of the utility the enhanced value which 
they derive from the utility’s presence. The crystallization 
of this unsatisfactory rule has been the outcome of the Court’s 
reluctance to lay down a rule frankly, a reluctance which no 
doubt has made the Court less critical of the implications of 
its decisions, and less thorough and careful in its investiga- 
tion of the underlying issues. 

For this reluctance there is a valid enough explanation. 
The question is one where large interests are at stake and 
where public opinion is greatly interested, but because of 
the comparative newness and complexity of the problem no 
general agreement has yet been reached either among experts 
or in the common body of lay thought. A régime of abstract 
rules like the law works successfully only when its rules corre- 
spond generally to the habits, or at least do not too greatly 
contradict the desires, of the community to which they apply; 
where opinion is both interested and divided, and no equi- 
librium of assent has been reached, it is natural that there 
should be reluctance to formulate and enforce rules on the 
part of the courts. The modern tendency is to say that the 
proper resort in such a case is to the legislature; ** but mean- 

21 Hughes, J., in Minnesota Rate Cases, 230 U.S. 352, at p. 434. 

22 San Diego Land & Town Co. v. National City, 174 U. 8. 739; San Diego 


Land & Town Co. v. Jasper, 189 U. 8. 489; Knoxville v. Knoxville Water Co., 
212 U.S. 1; Willcox v. Consolidated Gas Co., 212 U.S. 19; Minnesota Rate 


Cases, 230 U.S. 352. 
23 “The constitutional dogma of separation of powers makes the orthodox 
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while the legislature is no more forward than the courts to 
take decisive action, and uncertainty breeds confusion. Per- 
haps we do not enough appreciate to-day that laws are made 
not so much by popular enactment as by popular acqui- 
escence; and that they almost always originate in the con- 
structive sagacity and courage of some judge or statesman.” 


Anglo-American lawyer loath to concede that law may be made by anyone or by 
anything but the legislature, and the dogmatic fiction of the pre-existence of the 
rule when a court has formulated and applied it in the decision of a cause, 
makes it harder to think of something which, however real in fact, is in incon- 
venient contradiction of legal theory. The proposition that legislation may 
create law encounters no such difficulties. Yet legislation is perhaps the least 
creative [of the forms of juristic activity],’”’ Pound, Jnterpretations of Legal 
History, p. 137. ‘In the past, large additions to our legal rules, notably in 
equity and commercial law, have been made [by the courts] and further addi- 
tions must, whenever the necessity arises, continue to be made, and in fact are 
‘daily made, from this unexhausted and perennial source. It is a mistake to 
suppose that this process has ceased. In consequence of modern inventions, 
aggregations of capital, and changed social conditions, I am inclined to think 
that at no previous period has this method of legal growth and change been in 
more constant and active operation than at the present time,” J. F. Dillon, 
Laws and Jurisprudence of England and America, p. 5. It must also be noted 
that when the question becomes with us a question of constitutional law, resort 
to the legislature is not possible. If there is to be any rule, it must be laid down 
by the court, apart from the more or less remote possibility of a constitutional 
amendment. Thus if a law of valuation is to be developed, it is not within the 
competence of legislative creation. For the “juristic pessimism,’ which caused 
the courts to minimize their legislative functions in the latter part of the nine- 
teenth century, see Pound, Interpretations of Legal History, pp. 66 ff. 

% Tt is significant how frequently the legislature in such cases simply follows 
slavishly the lead of the courts, if the courts have happened to deal first with 
the problem. Thus the Railroad Valuation Act of 1913 (87 U.S. Statutes at 
Large, 701) is little more than a restatement of the ‘‘rule’’ of Smyth v. Ames. 
So the early statutes on the subject of trade unions followed the lines which 
had been laid down by the courts. Cf. P. W. Lowry in Col. Law Rev., xxi, 784: 
“The pede claudo [sic] of the common law is due primarily to the timidity of 
judges ... . They would prefer to let the parties fight it out for themselves or 
leave it to the unscientific legislature to botch a solution. . . . The outstanding 
figures in the history of the law have been those great judges, unhampered by 
timidity or incapacity . . . who have understood that the law is of the living; 
and who were unafraid on occasion to undertake a new application of the 
maxim, ubi jus, ibi remedium.” So also Woodrow Wilson: “There was a time 
when the thoughtful eye of the judge rested upon the changes of social cireum- 
stances and almost palpably saw the law arise out of human life. Have we got 
to a time when the only way to change law is by statute? The changing of law 
by statute seems to me like mending a garment with a patch, whereas law 
should grow by the life that is in it, not by the life that is outside of it,” Ad- 
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III 


The history of the valuation experiment discloses signifi- 
cant differences that place difficulties in the way of the de- 
velopment of a law of public-utility regulation which were | 
not encountered in the development of the general law of 
commercial dealings. Commercial cases are much simpler — 
each case is generally limited to a transaction between definite 
private individuals, and does not ramify out to any extent 
into relations between many other individuals. A public- 
utility case, on the other hand, involves a whole community. 
Secondly, the point generally at issue in commercial cases is 
the effect to be given to words or more or less formal acts. 
When a rule crystallizes, men can easily take notice of it and 
adapt their future conduct to it. Utility cases, on the other 
hand, turn chiefly on things — facts and conditions — which 
are already established as the inert product of multiple un- 
intentional forces, and which must be the mould rather than 
the matrix of a rule. Under such conditions any rule adopted 
is likely to produce widespread dislocations. And, for this rea- 
son, finally, utility cases, and particularly rate cases, involve 
much more openly and clearly so-called questions of debat- 
able public policy than do commercial cases. It may be 
remarked in this connection, that it is probably not well 
realized how powerful an influence commercial law itself has 
had in shaping the broader course of national policy. Each 
case is in itself so relatively insignificant that the ultimate 


dress before American Bar Ass’n., October 20, 1914, in The Public Papers of 
Woodrow Wilson: The New Democracy, ed. Baker and Dodd, ii, 196. And see 
the opinion of Chief Justice Wilmot in Collins v. Blantern (1767), 2 Wilson, 341, 
at p. 350: “It is for the public good that the common law should give relief. 
Formerly there was too confined a way of thinking in the judges of the common 
law courts, and the courts of equity have risen by the judges being too nar- 
rowly governed by old cases and maxims.” See also Austin, Lectures on Juris- 
prudence, 3d ed. (1869), i, 224: ‘‘That part of the law of every country which 
was made by judges has been far better made than that part which consists of 
statutes enacted by the legislature. Notwithstanding my great admiration for 
Mr. Bentham, I cannot but think that, instead of blaming judges for having 
legislated, he should blame them for the timid, narrow, and piecemeal manner 
in which they have legislated.”” For a comparison of statute and judge-made 
law and an examination of the objections to the latter, see tbid., ii, 641-681. 
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effect of their combined results is not seen dramatically em- 
bodied in them.”° In the law of utility regulation the contact 
is immediate and glaring. The decisions of. particular cases 
not merely influence, but are directly visualized as guiding 
and interfering with currents of economic tendency. Further- 
more, for almost the first time since the Middle Ages, the law 
comes here into direct contact with large groups as its units. 
In every litigation great corporations are involved on one 
side and whole communities on the other, and the pressure 
from both sides is enormous. Law is much less fitted to deal 
with masses than with individuals. If no two cases between 
individuals are ever exactly alike, it is clear that there are 
far fewer elements of valid likeness between cases involving 
whole groups. The possibility of singling out common ele- 
ments and basing general rules upon them becomes propor- 
tionately more difficult; differences that cannot be neglected 
overwhelm resemblances, and the latter grow more tenuous 
and abstract. Each situation is so complex as to be practi- 
cally unique. 

Judges trained in a law whose units are human individuals 
may well shrink from the task of arbitrating between these 
contending masses, impelled by the determination which 
comes from large interests at stake, and animated by the 
heightened passions which mass interest and mass action 
always inspire.** Is this a proper task for a court? Is it not 


25 Nevertheless, whether or not trade increases, property accumulates and 
a structure of financial credit is built up, — in short, whether or not a nation 
becomes a great trading and financial nation, — depends in considerable de- 
gree upon whether its commercial transactions are governed by a law favorable 
to free exchanges and the stability of acquisitions. For better or worse, the 
adaptation of English law to the needs of trade has affected the course of 
English history. Cf. L. Hennebecq, Genése de l’Impérialisme Anglais (Paris, 
Alcan, 1913), pp. 144-147. 

26 #.g., the opposition of organized labor to the recent Kansas Industrial 
Court Act. See Howat v. Kansas, 258 U.S. 181. Some students are beginning 
to believe that rules or principles can be formulated for industrial disputes, 
and that with their formulation much of the hostility of labor to a judicial 
settlement of such disputes will disappear. It is contended that in the absence 
of such rules or principles, the judges have no basis but their prejudices on 
which to decide such a dispute. For the possibility of a code of rules applicable 
to industrial disputes, see The Industrial Code, by W. J. Lauck and Claude S. 
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rather a political task for a political body better fitted by its 
composition and constitution to mediate between competing 
groupsin the community? Should the courts be asked to take 
sides in what is really a political struggle? 2’ 

Of course, there are other fields of the law where to a less 
extent the courts lay down rules which affect the interests of 
permanent groups in somewhat the same way as in utility 
decisions. Corporation law is one such field. Every decision 


Watts; The Settlement of Wage Disputes, by Herbert Feis. For the results of 
an actual judicial experiment in working out such rules, see Henry B. Higgins, 
““A New Province for Law and Order,” Harv. Law Rev., xxix, 13 ff.; xxxii, 
189 ff.; xxxiv, 105 ff. 

27 There is a further difference between the task of developing a law of 
utilities regulation and a law of commerce, which is perhaps the most critical 
of all. Not merely are the parties to a commercial case mere individuals, while 
the parties to a utilities case are groups, but these latter groups find them- 
selves always arrayed on the same side of every case which arises and have not 
the chance freely to change sides like the individual] parties in commercial 
eases. The significance of this fact will become clearer by illustration. Any 
rule laid down by the courts to govern a particular aspect either of a commer- 
cial transaction or of utility regulation will operate to favor the party who for 
the time being and in a given case stands on one side or the other of the trans- 
action — will favor either buyer or seller, surety or creditor, the utility or the 
consumer. Now, in a case of buying and selling, there are no such things as 
permanent buyers or permanent sellers — a buyer to-day will be a seller to- 
morrow. Hence, whichever party to the deal is favored by the rule adopted 
by the courts, a given man of business has as much chance to gain by it in the 
long run as to lose — for if in one case he happens to stand on the side which 
loses by the rule, in the next he is quite as likely to be on the side which wins. 
The rule may therefore arouse the animosity of particular individuals in par- 
ticular cases, but there is no class or group of persons with a permanent mem- 
bership whose interests are always affected by the rule in the same way, 
whether favorably or adversely. The opposite is true of a rule of utility law. 
The rule may favor utility or public, but whichever side it affects adversely 
has no opportunity to make up for the loss by standing at some other time on 
the opposite side of the transaction. A utility is always a utility and to no 
important extent a consumer, even if street railway companies may to some 
extent use telephone service. Hence, when a court is called on to lay down a 
tule of utility law it finds itself faced with the necessity of deciding against one 
great permanent mobilized class or interest in the state, and to that extent of 
definitely weakening its position. This consideration has led Judge Taft to 
argue for a wider scope of discretion for administrative boards: ‘‘Many ques- 
tions that ought to be settled by administrative tribunals with proper authority 
have been thrust upon the Courts. This... involves the Courts in quasi- 
political and economic controversies which they ought not to be burdened 
with, and which necessarily expose them to criticism as being prejudiced,” 
Popular Government, p. 226. 
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which limits the discretion or increases the responsibilities of 
directors or promoters affects adversely an important group- 
interest. See v. Heppenheimer”® involved issues of policy no 
less than Willcox v. Consolidated Gas Co.” So, in an even 
stronger way, do cases dealing with labor. When the courts 
decide that under certain circumstances a strike may be en- 
joined, they enter an arena of political contest where the 
argument can be made that the task is no proper one for 
courts of law. It is no proper task for them because such a 
field of relationships does not admit of being reduced to fixed 
rules; because order cannot advantageously be introduced 
without yielding to temporary considerations of policy that 
the courts do not, or should not, regard; and because, finally, 
by entering such a field, the courts expose their decisions to 
charges of partisanship which gravely impair their authority 
within the area of their proper jurisdiction. 

The reasoned argument to support this position is that 
progress must go forward through the free play of social 
forces matching their strength against one another and re- 
sulting in the final release of the strongest force to reach its 
goal. Any effort to interfere with this process by applying an 
abstract law to modify its outcome deflects artificially and 
to no good purpose the natural and wholesome sequence of 
events. If society is to thrive, its forces must be free to do 
their work; policy can recognize and codperate with them, 
but the law would not be the law if it did not ignore them. 
Hence the field is one in which the law has no proper busi- 
ness to interfere.*° 

There is ground for this view in the tendency of some courts 
to deal unintelligently with issues of this kind. But the view 
should not claim assent without at least a recognition of its 
consequences.*! It would banish law from the fields of human 


28 69 New Jersey Eq. 36. 29 212 U.S. 19. 

*0 This seems at times to be the view of Mr. Justice Holmes; see his Col- 
lected Legal Papers, p. 294: ‘As law embodies beliefs that have triumphed in 
the battle of ideas and then have translated themselves into action, while there 
is still doubt, while opposite convictions still keep a battle front against each 
other, the time for law has not come.” See below, note 68, this chapter. 

51 Cf. Feis, The Settlement of Wage Disputes, pp. 265 ff. 


LAW AND SOCIAL POLICY 215 


relations which are the areas of social attention, and relegate 
it to be a sort of village constable watching over interests 
either more or less secure or else wholly trivial. It would lib- 
erate from the control of law the very matters which most 
threaten to disturb the good order and security that it is the 
function of law to safeguard. The difficulty of moulding law 
to apply to a field of social friction and unshaped opinion 
needs no exposition; but to permit the difficulty to cause the 
abandonment of the effort is to deny to law the possibility of 
expansion to meet new needs. Every important legal rule 
originated in a contest. Let it be admitted that competing 
social forces are to achieve their results through unchecked 
collision, and much of the advantage which comes from their 
friction would be lost in the mutual destruction of extreme 
by extreme; competition tends to defeat itself when not re- 
strained within rules, as a spring loses its power when released 
from pressure. 

In fact, to make the presence or absence of an issue of con- 
tested social policy the test of whether or not a field of human 
relations admits of the development of a body of law is, it 
would seem, to set up a mistaken criterion. The question 
should be approached from a more pragmatic angle. If in any 
field of human relations situations are of frequent occurrence 
which, unless adjusted, will lead to disputes and disorder, some 
standardized way of adjusting them, — that is, some form of 
adjudication, — must be provided, or anarchy accepted as the 
alternative. How far legal rules are capable of development to 
govern such adjudications is not primarily dependent on the 
question of whether or not an issue of social policy is involved, 
but on the possibility of isolating facts pertinent to all the 
cases which may form the basis for arule. Where this possibil- 
ity is not present, as, for example, upon the issue of negligence, 
rules are out of the question, and all that can be done is to 
entrust a fact-finding body with the application of a standard, 
and hold that body within the bounds of reason. On the other 
hand, it is sometimes desirable that the run of the cases 
should be allowed to evolve from the standards a more defi- 
nite rule, as the rule that a trustee may not purchase trust 
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property from himself at a profit was evolved from the gen- 
eral standard of fair conduct to which trustees are required to 
conform. Issues of social policy, many of them debatable, 
underlie most of the rules of private law. The real reason for 
the special difficulty of developing legal rules in the fields of 
economic regulation which happen also to raise issues of de- 
batable policy is that the situations which form the subject- 
matter of such regulation are generally so complex and unique 
that the factors which are determining in one case seldom 
repeat themselves in others. To the extent that this is so, 
the law must content itself with the vaguer instrument of a 
standard; but it does not follow either that the courts should 
altogether refrain from holding the fact-finding body to a 
reasonable application of the standard, or that they should 
desist from the formulation and development of rules where 
such development becomes possible. 

A sufficient excuse for distrust of the operation of law in 
fields of clashing social opinions is afforded by actual experi- 
ence of the failures of the law in these fields, or what is worse, 
by its occasional perversion into an instrument of injustice. 
The trouble, it is submitted, does not go so much to the appli- 
cability of law as to the improper manner of its application — 
on the one hand a rigid artificial and mechanical application 
of rules and concepts without regard to their intent and 
meaning, or to the facts to which they are applied; and, on 
the other, an application of the uninformed personal bias of 
judges in place of that carefully reasoned development of 
opposing considerations which the novelty of the cases calls 
for. 


IV 


Examples have already been given of the way in which 
legal concepts can be treated as fixed and empty abstractions 
existing in and for themselves by their own inherent, virtue, 
and having no other relation to facts than that of being 
clamped down to govern them.” It is application of law in 
this external spirit which produces an improper and hurtful 


% See above, Chapter V, pp. 134-140. 
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interference with the free and healthy operation of social 
forces. Arbitrary logic is as objectionable as anything else 
that is arbitrary; perhaps more so, since it is pointed toward 
nothing real. And yet the rigorous logical discipline which a 
thorough training in the law involves often tempts lawyers 
into the belief that a closed circle of logical propositions 
establishes all the basis needed for a legal rule.** 

A recent writer has typically stated this attitude. ‘Every 
jurist,” he writes, ‘‘whether he has been some leader of 
savages at the time of the dawn of civilization, or a modern 
judge sitting in a court of last resort, has sought for the 
principles which should determine his judgment in something 
apart from and above the experience of the race... . The 
judicial process in applying the unwritten law is essentially 
similar to the learning process by which we acquire our knowl- 
edge of geometry. . . . When we teach geometry, we do not 
appeal to experience.” ** The need for admitting that there 
is a meaning of “experience” which would make these sen- 
tences unobjectionable is eliminated by an argument ad- 
vanced at a later point in the same book, which seems to 
indicate that in the passage quoted the word was used in its 
everyday sense. This argument happens also to be a good 
example of that method of applying abstract logical propo- 
sitions as law without any effort to bring them to the touch- 
stone of facts which causes so much of the opposition against 
subjecting the fields of social conflict to legal order. ‘The 
argument is to the following effect: The right of the state to 
regulate and control the conduct of corporations proceeds 
from the fact that the state is the source of corporate exis- 
tence, and that corporate existence is therefore a special 
privilege granted by the state, to which the state can at- 
tach such conditions as it chooses. But, in effect, practically 
all the incidents of corporate existence can now be secured 
through the form of a partnership. Further, constitutional 


33 To this type of legal reasoning Dean Pound, following Jhering, has applied 
the name “‘jurisprudence of conceptions.”’ See his treatment of it in his Inter- 
pretations of Legal History, pp. 119-124. 

3 E. V. Abbot, Justice and the Modern Law, pp. 10, 11. 
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provisions have established a general freedom of incorpo- 
ration. Hence, corporate existence is no longer a special 
privilege, and therefore the state is not entitled to exercise 
greater control over corporate than over individual action.*® 
Conceding, for the sake of argument, the logical conclusive- 
ness of this demonstration, it is submitted that it does not 
give adequate support to the legal rule which forms its conclu- 
sion. Suppose it to be established that a corporation derives 
nothing more from the state than does an individual; does it 
therefore follow necessarily that the state may not legally exer- 
cise a fuller measure of control over one than over the other? 
The question can be answered properly only by examining 
what differences of fact exist between a corporation and an in- 
dividual, what are the purposes which the law has in view, and 
what special differences of fact those purposes require to be 
treated as essential; for legal distinctions are nothing but 
differences of fact touched into significance in the light of the 
purpose behind the law. A logical distinction is not neces- 
sarily a legal one, and a syllogism does not of its own virtue 
establish its conclusion as a rule of law. 

Legal interference with social forces is hurtful wherever the 
law pays no regard to the nature and meaning of those forces, 
but crudely seeks to apply to them rules derived by a mechan- 
ical logic from other rules or cases showing formal resem- 
klances which conceal substantial differences.** It is partly 
because law is often so applied that there is so much desire 
to reserve vital issues for the freer scope of policy. Because 
many feel that the very nature of law requires it to be so 
applied, the argument is plausible that a régime of law is not 
adapted to fields of human relationships which involve sig- 
nificant questions in issue between competing social forces. 


35 Abbot, op. cit., pp. 91-101. For another illustration of the same kind of 
reasoning see KE. Parmalee Prentice, Federal Power over Carriers and Corpo- 
rations, pp. 23-35. 

86 This is particularly true in the field of constitutional law, where unneces- 
sary discredit has been brought upon the law by decisions identifying statutory 
protection for working men and women with the incapacities imposed upon 
lunatics and felons, and therefore holding such legislation unconstitutional. 
State v. Haun, 61 Kans., 146. 
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But this is, after all, an unfruitful conception of law. Its nature 
sets no such limit. Law, it is true, is less flexible than policy 
in the ordinary sense, but rightly conceived it is little else 
than long-range and generalized policy.*” It omits those make- 
shifts of opportunism which are designed to secure the tem- 
porary advantage of particular individuals or groups, but it 
strives to embody and treasure up the policy which has been 
found profitable to the community over an extended period 
and in a broad variety of questions. Its pigeonholes and con- 
cepts do not exhaust its resources, but are only the tools it 
has fashioned for summarily applying that policy to cases 
which have become standardized. They are the developed 
working forms of principles whose scope remains far wider 
than the special propositions into which they have become 
narrowed, and which remain free to be fitted to new cases in 
new ways. Upon a recognition of this operation of the legal 
process depends whether law will be well or ill applied to 
novel issues when submitted to it for solution.*® 

An instance of its proper application may be cited from the 
law of unfair competition. A steamship company, desiring to 
extend its business, offers particularly favorable terms to 
shippers who promise to deal with it to the exclusion of its 
rivals, and cuts its rates at points where it meets competition 
below those which it charges at other places. A competitor, 

37 Cf, Emerson’s statement that “law is only a memorandum”’; and Lord 
Bacon’s: ‘‘Many times the things deduced to judgment may be ‘meum’ and 
‘tuum,’ when the reason and consequence thereof may trench to point of 
estate. I call matter of estate not only the parts of sovereignty, but whatsoever 
introduceth any great alteration, or dangerous precedent, or concerneth mani- 
festly any great portion of people; and let no man weakly conceive that just 
laws and true policy have any antipathy, for they are like the spirits and sinews, 
that one moves with the others,’”’ Essay of Judicature. 

38 The New York World of February 6, 1922, contained a report of a speech 
of Mr. Justice Clarke, from which the following sentences are taken: “The new 
world we live in brings ‘opportunities for pioneer and constructive thinking 
and action and service equal to, if not greater than that of which the lawyer- 
framers of the Constitution made so much for us and for all men.’ How some 
lawyers use that chance Justice Clarke tells us as one who on the bench of a 
high court has been astonished at the trivial cases presented there. Without 
such experience one can hardly realize the extent to which misapplied ingenuity 
is converting lawyers into ‘casuists rivalling the mediaeval schoolmen in 
subtlety of distinction and futility of argument.’” 
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injured by these tactics, was held in the Mogul case to have 
no redress.?® There was no showing that the defendants had 
any preponderant position in the traffic which made it im- 
possible for the plaintiff to retaliate by doing exactly the same 
things himself. But in Thomsen v. Cayser a combination of 
steamship lines which was proved to have a practical mon- 
opoly established a uniform freight rate and offered a rebate to 
shippers who dealt with it exclusively. The court concluded 
that this was but a device to maintain and extend the 
monopoly, and awarded an injured competitor triple dam- 
ages under the Sherman Act.*° Both decisions, so interpreted, 
are consistent. Although practically the same acts seem to 
have been done in both cases, in the one they were legally 
justified and in the other not, because of the difference in the 
economic facts as brought to the attention of the courts. 
The example just cited, while illustrating an application of 
law in a field which may be classed as one of the disputed 
domains of economic policy, does not display so clearly as some 
cases of other kinds the situation which arises when the courts 
are called on to deal de novo with an issue involving an un- 
settled point of social or economic controversy. Such a situ- 
ation arose when the courts had first to pass on the legality 
of strikes by workmen. With the disappearance of the old 
guild system and the emergence of modern industry, em- 
ployers applied to the courts for relief against strikes. This 
action of the employers discloses the practical difficulties in 
the way of holding that questions of this kind are to be left 
to the legislature, and that the courts should not assume the 
responsibility of laying the ground-work of law in such a field. 
Where the legislature has not acted, and where a direct appli- 
cation is made to the courts for relief, any decision, if it be 
only a refusal to give the relief sought, will have the effect of 
establishing a precedent, and so a rule of law on the question. 
Our legal system gives to the courts no alternative. Where 
thus abruptly confronted, they can only fall back on the 
nearest analogies which their understanding of the facts 


39 Mogul Steamship Co. v. McGregor, Gow & Co., [1892] A. C. 25. 
40 243 U.S. 66 (1917). 
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supplies, and which will be happy or misleading as the full 
meaning of the new situation happens to be well or ill appre- 
hended. In the case of strikes, the courts for historical rea- 
sons applied the analogy of conspiracies.’ In the contempor- 
ary understanding of the subject, they could perhaps hardly 
have done otherwise. But a precedent was thus set which 
has not proved in keeping with the economic facts as time 
has developed them,” and whatever criticism may attach to 
the courts must be on the ground that they have not been as 
prompt to shape the current of decision with the developing 
trend of the facts as they have been in some other depart- 
ments of the law. 


Ni 


It was a responsibility of this kind which forced upon the 
courts the formulation of a legal principle of valuation when, 
in the last quarter of the nineteenth century, public-utility 
regulation began, and rates came to be fixed by state or 
federal authorities. In view of the Fifth and Fourteenth 
Amendments to the United States Constitution, the Federal 
courts could not well avoid considering whether the rates so 
fixed were confiscatory.“ This brought them squarely face 
to face with the question of valuation. It became increasingly 
clear with the increasing number of cases that the security of 
investments required the announcement of at least some more 


41 See Journeymen Tailors’ case, 8 Mod. 11 (1721); People v. Fisher, 14 
Wend., N. Y., 9 (1835). An effort was made to prevail on them to apply the 
same analogy to the mere existence of a trade union, but this they refused to do, 
Commonwealth v. Hunt, 4 Met. (Mass., 1842), 111. 

42 See criticism by Sir William Harcourt of the attitude of the English 
courts in 1872; A. G. Gardner, Life of Sir William Harcourt, i, 255. 

43 It is true that in the earliest cases, often referred to as the “‘Granger 
Cases,” — Munn ». Illinois, 94 U.S. 113; Peik v. Chicago & Northwestern 
R. Co., 94 U.S. 178; Chicago, Burlington & Quincy R. Co. v. Iowa, 94 U. S. 
155, — the Supreme Court sought to avoid this question, holding that the 
legislative body had an absolute control over rates. But in view of the general 
control of the courts over the legislative body in the matter of constitution- 
ality, it seems clear that this position had to be abandoned. The rule that a 
rate fixed by governmental authority must not be confiscatory was laid down 
in Dow v. Beidelman, 125 U.S. 680; Reagan v. Farmers’ Loan and Trust Co., 
154 U.S. 362. 
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or less uniform guiding principles. The courts had com- 
menced by saying that a rate was confiscatory which did not 
yield a reasonable return on the fair value of the utility 
property; but what was meant by ‘‘value’’? At first only 
two possible meanings appear to have occurred to the judges 
— original cost, and exchange value. Cost was rejected, 
partly on the ground that it might be unfair to the public, as 
in cases of grossly inflated promotions.“ But ‘“‘present 
value,”’ which, so far as it was analyzed at all, was appar- 
ently thought of as exchange value, was no doubt adopted 
for the further reason that the courts seem to have believed 
that they were dealing with the same question as where a 
private owner is to be compensated for property condemned 
for a public use.*® And they were no doubt influenced also by 
the feeling that the utility was entitled to a return on any 
increase which had accrued in the value of its property — 
that is, was entitled to a return on its full exchange value — 
‘fas it stood in the markets of the world.” “ It was only after 
a time that the economic impossibility of the exchange value 
theory became apparent, and it was seen to lead into a vi- 
cious circle.” If, then, the ‘‘present value” ** upon which the 
courts have said that rates must be based cannot mean ex- 
change value, what can it mean? A possible meaning is 
‘‘present reproduction cost’’ — that is, the cost of reproduc- 
ing the identical property at present prices. The utility 
companies have pressed this meaning on the courts with un- 
relenting urgency *® and with some measure of success, al- 
though the Supreme Court has never committed itself to it 


“ Reagan v. Farmers’ Loan and Trust Co., 154 ULS. 362; Steenerson »v. 
Great Northern R. Co., 69 Minn. 353; San Diego Land and Town Co. »v. 
National City, 74 Fed. 79; s.c., 174 U.S. 739. 

45 Reagan v. Farmers’ Loan and Trust Co., 154 U.S. 362; Spring Valley 
Water Works v. San Francisco, 165 Fed. 667; Ames v. Union Pacific R. Co., 
64 Fed. 165; Smyth v. Ames, 169 U.S. 466; Hartmann, Fair Value, p. 57. 

“ Brewer, J., in Reagan v. Farmers’ Loan and Trust Co.; see also language 
of Peckham, J., in Willcox v. Consolidated Gas Co., 212 U.S. 19, at p. 52. 

‘7 Hartman, op. cit., pp. 80-83; G. C. Henderson, Harv. Law Rev., xxxiii, 
902, 1032. 

48 After deducting depreciation, of course. 

49 Hartman, op. cit., p. 104; Vanderblue, Railroad Valuation, pp. 96-107. 
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further than to say that present cost of reproduction is one 
of the factors to be considered in determining present value.*° 
But the reproduction-cost method cannot be consistently 
applied without producing anomalies and almost insuperable 
difficulties. Thus, in the case of water or gas companies it 
leads to the inclusion of an imaginary item of expense for 
tearing up street pavements where these have been laid sub- 
sequently to the laying of the company’s mains. It requires 
the valuation of railroad right of way at its present exchange 
value, which is greatly enhanced by the presence of the util- 
ity as a going concern over any value that it would have in 
the absence of the utility. It leads to the inclusion of the 
imaginary expense of acquiring and tearing down valuable 
buildings which it is boldly assumed would occupy the right 
of way and terminal sites in urban communities if the railroad 
were not there. On the other hand, where bridges over a rail- 
road have been built by a municipality, the cost of reproduc- 
ing them has been included in the estimate of reproduction 
cost, on the theory that the city was under no legal obligation 
to build them. In the language of one of the state commis- 
sions, ‘‘It is an amusing, although regrettable, commentary 
on the imperfection of regulation to note that the fair-value 
rule, controlled by the cost-of-reproduction method, is to-day 
perpetrating the identical evils which its creation was de- 
signed to prevent.” * And, finally, with the fluctuation of 

50 Smyth v. Ames, 169 U.S. 466; Knoxville v. Knoxville Water Co., 212 
U.S. 1, at p. 9. See also Consolidated Gas Co. v. New York, 157 Fed. 849, at 
p. 855; Louisville & Nashville R. Co. v. Alabama, 196 Fed. 800, at p. 820. 

51 Minnesota Rate Cases, Report of Charles E. Otis, Master, p. 231. 

82 In re Indianapolis Water Co. (Ind.), Pub. Util. Rep., 1919-A, 448, at p. 
465. For a criticism of the ‘‘reproduction cost”’ method of valuation by Judge 
George W. Anderson, see Debates in the Massachusetts Constitutional Convention 
of 1917-18, i, 521, 522. Cf. also Commissioner Prouty: “‘The Northern Pacific 
runs through the city of Spokane. When the road was built, that city was of 
small account, but it has come to be of much account, and in the process of 
development it has grown up on both sides of this railroad. The Northern 
Pacific claimed, and it may very well have been true, that the cost of acquiring 
its right of way through the heart of the city of Spokane at the time of the 
hearing would be at least five million dollars. The original cost to the railroad 


was nothing, the right of way having been entirely donated either by the gov- 
ernment or by private benefaction. Now to whom belongs this five million 
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prices from year to year and month to month, the reproduc- 
tion-cost method necessitates a continual revision, upward 
and downward, at great trouble and expense, of the rate-base, 
and subjects the latter to daily change. 

Not only has the Supreme Court never held that reproduc- 
tion cost is the actual measure of ‘‘present value,’’ but it has 
in several instances expressly refused to sanction the conse- 
quences of that theory. Meanwhile, the widespread study 
which has been given to the valuation problem in recent 
years has borne fruit, and with the approval of the courts 
many rate-fixing bodies have adopted the practice of basing 
rates on the reasonable ‘‘unimpaired investment’’ presently 
represented by the utility property. This method gives to 
the utility a return on the money fairly put into the business 
as determined by a competent audit, including all amounts 
added from time to time in permanent improvements. It thus 
provides a definite and consistent method based on the under- 
lying postulate of rate regulation, namely that the investor 
should be protected in a fair return on his investment; and, 
while not contrary to anything hitherto laid down as law by 
the Supreme Court, it promises to introduce into the decisions 


dollars? Has the Northern Pacific the right to tax the public for a return upon 
that amount? Whether it has is a thing of great consequence, for nearly one 
fourth of the entire value of the Northern Pacific Railway, as shown in that 
proceeding, was the value of its right of way, much of which was due, as in the 
city of Spokane, to increase in value over its original cost. This question of the 
unearned increment presents in the valuation of our railways a difficult prob- 
lem,’’ C. A. Prouty, Address before the Chamber of Commerce of the United 
States, Feb. 11, 1914, printed in The Railroad Library, ed. Slason Thompson, 
5th Series, 1913, p. 215, at p. 218. 

53 #.g., in Des Moines Gas Co. v. Des Moines, 238 U.S. 153, where the 
master was sustained in refusing to include the (imaginary) cost of cutting up 
pavements which had been put down after the gas pipes had been laid. In 
the Minnesota Rate Cases, 230 U. 8. 352, at p. 452, Mr. Justice Hughes pointed 
disapprovingly to another unacceptable consequence of the reproduction-cost 
method in connection with the value of land: ‘The railroad has long been 
established,” he writes for the Court. “Communities have long been dependent 
upon its service, and their growth and development have been conditioned 
upon the facilities it has provided. . . . The assumption of its non-existence, 
and at the same time that the values that rest upon it remain unchanged, is 
impossible and cannot be entertained.” But much of the force of this language 
was lost by qualifications admitted elsewhere in the opinion. 
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a certainty and clarity which they at present lack. Accord- 
ingly, Mr. Justice Brandeis in his concurring opinion * in the 
recent case of Missouri ex rel. Southwestern Bell Telephone 
Co. v. Public Service Commission of Missouri *> announced 
his belief that the time has come for the Court to clarify the 
law by giving its express sanction to the ‘‘present invest- 
ment’ method of valuation, thereby superseding the unsatis- 
factory “present value’”’ rule of Smyth v. Ames.** 

This opinion should be a landmark as a masterly example 
of a method of approach which is coming to be more and more 
necessary as the law expands to the measure of the modern 
business problems with which it must increasingly deal.*” It 
is an essay in legal economics which arrives at its conclusions 
not merely from a study of the cases, but from a study of the 
economic facts as well, in quite the same way in which the 
constructive opinions of our earlier law were based on a study 
of human conduct and political principles. To-day the law 
needs to understand the economic facts, because they are no 
longer so simple that they can be directly apprehended as a 
result of everyday experience, but have ramified into a tissue 
of elaborate organization which must be patiently analyzed if 
its significance is to be correctly grasped. Failure to make 
such analysis of the complicated problem of valuation is no 
doubt responsible more than anything else for the present 
confusion of the law on that subject. For this the courts can- 
not fairly be censured, as they have only been feeling their 
way forward until special students of valuation economics 
developed the different issues which the problem presents, 
and arrived at conclusions. But a sheaf of such studies is 
now at hand, and the courts should not hesitate to profit by 


54 In which Mr. Justice Holmes concurred. 

55 262 U.S. 276, at pp. 289 ff. 

5 169 U.S. 466; see above, p. 208, note 20, this chapter. Professor Powell 
has said of this opinion of Mr. Justice Brandeis that ‘‘for the first time a justice 
of the Supreme Court has ventured upon an explicit consideration of the folly 
of it all |i. e., the course of valuation law since Smyth v. Ames.]... Mr. Justice 
Brandeis’s opinion . . . constitutes the most signal judicial contribution to the 
problem that we have ever had,” Pol. Sci. Quart., xl, 407, 410. 

8? Cf. Felix Frankfurter, “Constitutional Opinions of Mr. Justice Holmes,” 
Harv. Law Rev., xxix, 683 ff. 
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the light they shed.** The ‘‘present unimpaired investment”’ 
method of valuation has no magic to conjure away all diffi- 
culties.*® But the principles it embodies do not entail a rigid 
scheme of detail; and if they are in fact the only ones con- 
sistent with a theory of rate-regulation in the public interest 
as now understood, the issue boils down to whether the 
possibility of some ultimately different understanding should 
prevent the courts from giving present definiteness to the law 
in the light of present understanding, in a field where uncer- 
tainty and vagueness impair the stability of investments and 
increase the very disagreements which it is the purpose of the 
law to allay. In Mr. Justice Brandeis’s words, “‘To give to 
capital embarked in public utilities the protection guaran- 
teed by the Constitution, and to secure for the public reason- 
able rates, it is essential that the rate-base be definite, stable, 
and easily ascertainable.” °° To these requirements the rate- 
base as defined in Smyth v. Ames emphatically does not 
conform. 


58 See, especially, John Bauer, Effective Regulation of Public Utilities, N. Y., 
1925. 

59 Vanderblue, op. cit., pp. 136 ff. This is, of course, not the place to enter 
upon a critique of valuation theory. A consideration of the valuation decisions 
has been introduced here only for the purpose of disclosing the conditions which 
surround the attempt to build up a law of public-utility regulation and the 
primary importance of having regard for the economic facts in the process. It 
may, however, be suggested that if the ‘present investment”’ method of valu- 
ation should be thought to work a hardship on investors by failing to give them, 
equally with investors in property not subject to regulation, protection against 
the fall in the value of money which is incident to a general rise in the price- 
level, — the thing which the reproduction-cost method is supposed to do, — 
this result could be accomplished by first finding the amount necessary to pro- 
duce a fair return on the investment, and then, in the event that a higher price 
level should prevail at the time, converting the resulting figure to this higher 
level by the use of an index number representing the increase. This would do 
away with the absurdities of the reproduction-cost method and give the in- 
vestor the same protection more successfully. For certain limitations on the 
present investment theory of valuation in other than rate-fixing cases, see 
Nathan Matthews in Harv. Law Rev., xxxvii, 431, especially pp. 457 ff. 

6° Southwestern Bell Telephone Co. v. Public Service Commission, 262 U. 8. 
276, at p.292. This opinion of Mr. Justice Brandeis seems already to have borne 
fruit. In the subsequent case of Georgia Railway & Power Co. v. Railroad 
Commission of Georgia, 262 U. S. 625, where the opinion was written by him, 
the Court said: ‘The refusal of the commission and of the lower court to hold 
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VI 


The difficulties disclosed in the development of valuation 
law have been emphasized because they set in relief the 
problem at present under consideration. This is the out- 
standing instance in which the courts have used their power 
to review administrative determinations for the purpose of 
building up a body of new law, and it illustrates the condi- 
tions and difficulties of developing such a body of law in a 
complex economic field marked by unsettled opinions and by 
a conflict between mobilized social interests. It shows also the 
impossibility of the courts’ refusing to make the attempt, at 
least under a constitution which guarantees the protection of 
property by law. What it markedly emphasizes is that if the 
courts in making the attempt are not to clarify the practice 
of valuation by introducing and enforcing certain fairly defi- 
nite principles, but are merely to take refuge in ambiguities 
which afford them opportunity to revise at will the discretion 
of the administrative officials from case to case by substitut- 
ing their own discretion, then their interference with the de- 
terminations of the rate-fixing bodies is not merely not bene- 
ficial, but is positively hurtful, in so far as the pyramiding of 
one purely discretionary power upon another tends simply to 
duplicate uncertainties for the parties interested. It is hurt- 
ful also because, if the courts undertake to intervene in con- 
troversies for the purpose of applying not rules or principles 
of more or less known generality but merely their discretion, 
they will be in danger of applying, or at least of being thought 
by the defeated party to apply, their prejudice in favor of 
one party or the other. 
that for rate-making purposes the physical properties of a utility must be 
valued at the replacement cost, less depreciation, was clearly correct.’’ But at 
the present moment the law has been more than ever confused by recent de- 
cisions. Thus in Bluefield Waterworks & Improvement Co. v. Public Service 
Commission of West Virginia, 262 U.S. 679, the net investment in the proper- 
ty (less depreciation) was fixed by the Commission at $365,000. Reproduction 
cost new at 1915 prices (less depreciation) was estimated at $398,000. The Com- 
mission fixed the value of the property for rate-making purposes at $460,000. 
This was held unconstitutional because the Supreme Court thought insufficient 


weight had been given to the great increase in prices which had taken place 
between 1915 and 1920, the date when the valuation was made. 
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In fact, one weakness in the operation of law in new fields 
of disputed policy arises frequently from the attempt of some 
judges to apply directly, like a clean-cut legal concept, some 
loose ambiguous generalization such as ‘‘ freedom of contract,” 
or “freedom of speech,” or ‘‘inviolability of property.” * 
Such 2 concept, so applied, results in the application of little 
more than the personal bias or preconceptions or private 
economic theories of the judge. This gives no proper basis 
for bringing a charge of wilful ‘‘class-consciousness”’ against 
the judiciary,” but is sufficiently explained by the observa- 
tion of William James, that ‘‘no one sees further into a gen- 
eralization than his own knowledge of detail extends.’’® 
Judges see no further into a broad generalization like “‘free- 
dom of contract” than their own knowledge of the economic 
organism reaches." When they insist that there is an equal- 


61 “The decisions enforcing so-called inherent limitations [upon the legis- 
lative power] are among the most loosely reasoned in our entire case law. There 
is much talk about inalienable rights on the one side, and about the police 
power on the other; .. . practically the only criterion that is suggested is that 
of reasonableness, and to talk of reasonableness, when we are in search of a rule 
of law, is to offer us when we are asking for bread, I should say not a stone, but 
a piece of India rubber.”’ Ernst Freund, in Amer. Pol. Sci. Rev., x, at p. 5. 

62 Pound, Interpretations of Legal History, p. 63. 

6 Letters of William James, i, 65. Cf. also Holmes, Collected Legal Papers, 
p. 240: “A generalization is empty so far as it is general. Its value depends on 
the number of particulars which it calls up to the speaker and the hearer. 
Hence the futility of arguments on economic questions by any one whose 
memory is not stored with economic facts.” Jbid., p. 184: ‘In some courts, 
new principles have been discovered outside the bodies of [constitutions], which 
may be generalized into acceptance of the economic doctrines which prevailed 
about fifty years ago, and a wholesale prohibition of what a tribunal of lawyers 
does not think about right. I cannot but believe that if the training of lawyers 
led them habitually to consider more definitely and explicitly the social ad- 
vantage on which the rule they lay down must be justified, they sometimes 
would hesitate where now they are confident.”’ 

* These concepts are sometimes elevated into a kind of “absolutes,”’ and 
invested with a halo, the effect of which Mr. Justice Holmes has evidently 
sought to reproduce by spelling “Liberty of Contract”’ with capital initial 
letters (Adkins v. Children’s Hospital, 261 U. S. 525, at p. 568). The result is to 
create an appearance of irreverence in seeking to look behind the veil to the 
actual facts. An attitude is encouraged which a certain secretary of a Mer- 
chants’ and Manufacturers’ Association is reported to have expressed by saying 
that “with us the ‘open shop’ has ceased to be a principle — it has become 
a religion,” Baltimore Sun, Aug. 22, 1923, p. 5, col. 1. 
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ity of bargaining power between employer and employee,®® 
it may be either because they are thinking of their own ex- 
perience in frontier agricultural communities, or because 
their economic knowledge is petrified into the stereotype of 
the classical political economy. They are for the moment 
not attentive to the strict account which the law must always 
take of actual differences between things, and of the details 
of concrete reality. And so, no doubt, a good deal of the 
confusion in the law of valuation may be charged against the 
fact that many judges as practising lawyers made their 
original acquaintance with the concept of value in condem- 
nation proceedings, or in actions for conversion or trespass. 
The lesson which the valuation cases should emphasize is the 
necessity of dealing with abstract generalizations only in the 
full light of the facts behind them. To profess that they indi- 
cate the inherent unfitness of law to govern in fields where 
social policy is implicated argues at once disregard of such an 
opinion as that of Mr. Justice Brandeis in the Southwestern 
Bell Telephone case, and forgetfulness of other branches of 
the law as well. For the law could not avoid such questions 
even were the fields where they most openly arise altogether 
abdicated to the untrammeled discretion of legislative or 
administrative bodies. The law of corporations is full of 
them; and the same touch with economic details which is re- 
quired to develop a law of valuation is needed also in enforc- 

65 Adkins v. Children’s Hospital, supra, at pp. 546, 547. 

6 Lippman, Public Opinion, p. 117. These stereotypes are usually most 
potent when least articulate; but occasionally they rise to the surface. Thus 
in the Income Tax Case (Pollock v. Farmers’ Loan and Trust Co., 157 U.S. 
429), Mr. Choate in beginning his argument said: “The act of Congress which 
we are impugning before you is communistic in its purposes and tendencies, 
and is defended here upon principles as communistic, socialistic, — what shall 
I call them? — populistic, as have ever been addressed to any political assembly 
in the world.” It is hard not to believe that it was in response to this invitation 
that Mr. Justice Field said at the close of his concurring opinion: ‘‘The present. 
assault upon capital is but the beginning. It will be but the stepping-stone to 
others, larger and more sweeping, till our political contests will become a war 
of the poor against the rich. . . . If the purely arbitrary limitation of $4000 in 
the present law can be sustained, none having less than that amount of income 
being taxed, the limitation of future Congresses may be fixed at a much larger 
sum ... may be designated at such an amount as a board of ‘walking delegates’ 
may deem necessary.” 
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ing that equality of treatment between stockholders which 
is so troublesome in connection with new stock issues.” 

In an even stronger degree the same caution must be ad- 
vanced where the courts are unable or unwilling to lay down 
specific rules, and where in consequence resort must be had to 
the application of a standard. In such instances it should not 
be forgotten that the standard is primarily for the fact-finding 
body to apply. In tort cases the courts do not undertake to 
fill out the standard of due care by theories of their own as to 
what constitutes caution or rashness, or feel in duty bound to 
overrule a jury whose verdict conflicts with such a theory. 
It is in the same spirit that they must superintend the appli- 
cation of a standard by an administrative regulating body. 
The presumption must be in favor of the conclusion reached 
by that body, and for every reversal the court should be held 
to give a reason based on a deeper understanding of the facts 
than some a priori theory. 

If the courts undertake to carry forward the development 
of law by constant and careful reference on the one hand to 
the underlying purposes which the law has in view, and on 
the other to the changing facts of life and conduct, much of 
the sound objection to their jurisdiction in fields of social con- 
flict and debate is no longer tenable. It still remains true that 
the opinions of men and courts will differ, and nowhere more 
so than in these fields, as to what are the purposes that the law 
has inview. Such opinions vary from generation to generation 
and from man to man, and it may well be that in periods of 
transition the courts will tend to take a view different from 
that which is in process of acceptance by the public opinion 
of the community. In such periods it will inevitably be felt 
by some to be an evil, that they are in a position to affect the 
decision of such questions at all. The real issue is whether 
the nature of law inexorably confines it, as Mr. Justice 
Holmes seems in one place to suppose,®® to fields where men’s 

67 Wilcox v. Trenton Potteries Co., 64 N. J. Eq. 1738; Hastings v. Inter- 
national Paper Co., 187 Ap. Div. (N. Y.) 404; Wilder v. Tax Commissioner, 
234 Mass. 470. 


68 “Tt cannot be helped, it is as it should be, that the law is behind the 
times. . . . As law embodies beliefs that have triumphed in the battle of ideas 
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opinions are completely settled, or whether it cannot rather 
be availed of as itself an instrument of change and growth. 
It depends after all on the idea we have of law, — whether 
we regard it, like many academic lawyers, as a static system of 
congealed conceptions, a “herbarium of dried plants,’’ or as 
a developing body of principles, — whether we look on its pro- 
vince as certainty, or as only the endless but necessary quest 
after certainty. For even in fields remote from social conflict 
and debate, the law discloses the same uncertainty and neces- 
sity for applying variant views of social policy ®® as in the fields 
of hottest controversy. We can find no safe haven of certainty 
by retreating from the law of valuation or of labor to the law 
of torts,’° or even of insurance or suretyship.”’ There is a dif- 
ference in degree, but only in the degree of interest or apathy 
with which the public regards the decisions—not in the need 
for weighing imponderables.” In fields like labor law and the 
law of competition, utility law, and constitutional law, there 


and then have translated themselves into action, while there still is doubt, 
while opposite convictions still keep a battle front against each other, the time 
for law has not come,’’ “Law and the Court,” in Collected Legal Papers, p. 294. 
Mr. Justice Holmes no doubt meant only to express a half-truth, the other side 
of which he had stated fifteen years earlier: ‘I think that judges have failed 
adequately to recognize their duty of weighing considerations of social ad- 
vantage. The duty is inevitable and the result of the often-proclaimed judicial 
aversion to deal with such considerations is simply to-leave the very ground 
and foundation of judgments inarticulate and often unconscious,” “‘The Path 
of the Law,” ibid., p. 184. 

69 See Mr. Justice Holmes in ‘The Path of the Law,” Collected Legal Papers, 
p. 195. It is interesting that historical scholars have even traced the origin of 
some of the now technical and arid rules concerning seizin to a definitely 
political purpose in connection with the power of the feudal barons. F. Joiion 
des Longrais, Etudes de Droit Anglais: La Conception Anglaise de la Saisine du 
zie au xiv? Siecle (Jouve, 1926). 

70 Rylands v. Fletcher, L. R. 3 H. L. 330; Shipley v. Associates, 106 Mass. 
194; Brown »v. Collins, 53 N. H. 442; Losee v. Buchanan, 51 N. Y. 476; De- 
fiance Water Co. v. Olinger, 54 Ohio State, 532; Cahill v. Eastman, 18 Minn. 
255. 

1 U.S. v. U.S. Fidelity & Guaranty Co., 178 Fed. 721; Massachusetts 
Bonding Co. v. Realty Trust Co., 142 Ga. 499, s.c. 241 U.S. 687; Thomas 
Motor Branch Co. »v. U.S. Fidelity & Guaranty Co. 153 Ap. Div. (N. Y.) 32, 
s.c. 211 N. Y. 574. 

72 What is here said does not, of course, apply to property law and some 
subjects of contract law — but consider a subject like cy prés, and charitable 
trusts, or restraints on alienation. 
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is merely no such intervening scaffolding of technicalities and 
precedents to conceal the connection between the debatable 
postulate of policy and the specific case. The law’s failures are 
hence more glaring when it is thought to fail. Yet it is ques- 
tionable whether, in the long run, more human harm has not 
been caused, and a greater measure of injustice done, by ob- 
scure rules of private law and procedure,” backstairs rules of 
criminal law,” rules of evidence,’ rules of testamentary law,’ 
where the courts have gone wrong in some department of their 
activity not exposed to public scrutiny, than by their spectac- 
ular errors in such instances as the Ives” and Lochner’? 
cases. For a court decision of the latter kind educates public 
opinion as almost nothing else does. It startles attention, 
opens up a whole question for examination, and forms a focus 
around which opinion can crystallize. And here we touch what 
may be regarded as one of the chief advantages of having 
issues of social controversy passed upon by courts. It is that 
there is thereby created an opportunity for a thorough presen- 
tation and testing of the issues before an analytical tribunal 
under safeguards which make for impartiality. A threshing 
out of the question is made possible such as seldom occurs in a 
legislative body. The log-rolling, the direct exertion of politi- 
cal pressure, and the resort to a shrewd use of propaganda 
which honey-comb legislative procedure, are not available. If 
the actual decision is regarded as unwise, a process of scrutiny 
has at least been set to work which can seldom fail to fix in a 
clear light the basic alternatives between which the courts 
and legislatures of the future must make their choice. 

7% Barnes v. Quigley, 59 N. Y. 265; Joseph Dessert Lumber Co. v. Wad- 
leigh, 103 Wis. 318; Raymond Syndicate v. Guttentag, 177 Mass. 562; Ca- 
banne v. Graf, 87 Minn. 510; Flexner v. Ferson, 248 U.S. 289. 

™ State v. Mainor, 6 Iredell (N. C.) 340; State v. Hall, 114 N. C. 909; 
Spies v. People, 122 Ill. 1; State v. Lowe, 21 W. Va. 782; People v. Hall, 57 
How Pr. 342; Lewis v. State, 30 Ala. 54. 

7 Emerson v. Lowell Gas Co., 3 Allen, 410; Thinger v. State, 53 Ind. 251; 
State v. Glidden, 55 Conn. 46; State v. Novak, 109 Ia. 717; State v. Storms, 
113 Ia. 385; McNish v. State, 47 Fla. 69. 

76 Holland v. Alcock, 108 N. Y. 312; Tilden v. Green, 180 N. Y. 29; and, for 
the law of trusts, see Sacramento Bank v. Alcorn, 121 Cal. 379. 


7 Ives v. South Buffalo R. R. Co., 201 N. Y. 271. 
78 198 U.S. 45. 
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If, besides, as is sometimes said, the courts are always a 
generation behind intelligent public opinion as to the aims 
and methods of the law, it does not follow that this is an un- 
mixed evil. It tends to make progress more solid, consistent, 
and cautious. A great difficulty in the way of substantial 
social betterment is that each generation is so impatient of 
the beginnings made by its predecessors and wants to start 
afresh from some new angle of its own. The result is little 
beside a pathetic waste of good beginnings. If stable and 
consistent gains are to be saved from these scattered efforts, 
it is necessary that the proposals and reforms of one decade 
be linked and harmonized with those that went before. This 
is one effect of submitting the legislation of one generation to 
the judgment of a tribunal steeped in the ideas of its prede- 
cessor. The conflict, if any, which results, is generally no 
greater than that existing in the body of opinion out of court; 
and it takes such form as to point toward a synthesis which 
makes for helpful progress.”® 


VI 


If law is to be developed in a field given over to regulation 
by administrative bodies, the question remains as to whether 
within certain limits this process should not be carried on by 
the administrative bodies themselves. They are composed of 
experts having a much more intimate knowledge than the 
courts of the technical details which must be so nicely bal- 


79 Tt is also true to a certain extent and in a sense not objectionable that, 
as Mr. Dooley said, ‘‘th’ supreme coort follows th’ iliction returns,” Mr. 
Dooley’s Opinions, N. Y. (1901), p. 26. See also W. H. Taft, Popular Govern- 
ment, p. 174, quoted above, p. 103, note 59 to Chapter IV. Professor Thayer’s 
view was contrary: ‘‘Great and indeed inestimable as are the advantages in a 
popular government of this conservative influence, — the power of the ju- 
diciary to disregard unconstitutional legislation, — it should be remembered 
that the exercise of it, even when unavoidable, is always attended with a seri- 
ous evil, namely, that the correction of legislative mistakes comes from the 
outside, and the people thus lose the political experience, and the moral edu- 
cation and stimulus that come from fighting the questions out in the ordinary 
way, and correcting their own errors. .. . The tendency of a common and easy 
resort to this great function, now lamentably too common, is to dwarf the 
political capacity of the people, and to deaden its sense of moral responsibility,” 
John Marshall (Riverside Biographical Series, Boston, 1901), pp. 106, 107. 
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anced if the law is not to take a wrong direction. Utility 
commissions in deciding the cases that come before them 
pursue practically the same methods as a court. Their 
written opinions challenge favorable comparison with the 
opinions of the courts. Are not the commissions, then, rather 
than the courts, the proper agency to develop and apply a 
body of law applicable to their special field of action? 

The technical equipment which the commissions are sup- 
posed to possess, and the limited and specialized nature of 
their work, in a measure operate to unfit them for the task of 
developing general rules of law. It is of the essence of legal 
rules that they should be founded on broader considerations 
than those which spring from the special class of situations to 
which any particular rule may apply. They must take into ac- 
count the habits and attitude of mind of the whole community 
as gleaned from the sum-total of its transactions. A utility 
commission, dealing constantly with utility questions and 
nothing else, comes to see its own problems clearly enough, 
and drives down to certain fundamental dilemmas which 
require for their solution a choice between competing hy- 
potheses. The hypotheses of reproduction cost and of present 
investment in the matter of value-determination are an ex- 
ample. Within its own field these dilemmas are insoluble 
— to solve them on any other basis than that of arbitrary 
theory requires an outside view which is more likely to be 
possessed by a body habitually in touch with a broader va- 
riety of questions. The generalizations and precedents which 
an expert body of specialists develops in the course of its 
jurisdiction should, of course, form the basis of any rules that 
are generated. But the narrow angle from which they are 
formulated, and the fact that they are formulated in such 
close proximity to purely technical problems and difficulties, 
strengthens the belief that they should be touched off into 
greater generality by a tribunal which has under its jurisdic- 
tion the whole field of legal relations.*®° 

Furthermore, among the rules of law to be developed and 
applied are those delimiting the scope and nature of the ad- 


8° Cf. Vinogradoff, Common Sense in Law, p. 133. 
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ministrative body’s activities. These, of course, cannot be left 
for that body to determine for itself. But one of the ways in 
which administrative bodies frequently overstep their au- 
thority is by building up and enforcing in the exercise of their 
discretion rules which exceed the scope of their commission.*! 
Hence it is necessary that the courts should at least in the last 
analysis pass on the rules formulated by the administrative 
agencies. 

Closely connected with this consideration is one which 
grows out of the essential difference between the task of ad- 
judication and the task of governmental administration. 
The function of an administrative body is to get something 
done, not to adjudicate controversies nor to mark out and 
delimit rights. Both these results may follow from its acts, 
but its action is not primarily pointed toward them. It acts 
to clearup asituation. Its activity is thus positive, and not 
what may be called restrictive. It exercises the discretion 
which the law has taken from the persons regulated, and acts, 
as it were, in their place. But the development of legal rules 
can properly result only from a conscious process of adjudi- 
cating and delimiting boundaries of action. It belongs, there- 
fore,in the handsof a body which does not keep its own action 
before it as its goal, but centres its interest on the respective 
rights of opposing claimants. The point of-view of the sur- 
veyor differs from that of the engineer. A utility commission, 
unlike a court, must focus its attention on the particular needs 
and particular difficulties of the special situation and the 
special parties before it. It must seek a practical solution of 
one case rather than a rule for all cases; and this requires 
that its determinations, if the supremacy of law is to be main- 
tained, must be subject ultimately to the check of an adju- 
dicating body primarily interested in general rules of delimi- 
tation between opposing rights. 

81 Gegiow v. Uhl, 239 U.S. 3; Southern Pacific R. Co. v. Interstate Com- 


merce Commission, 219 U. S. 483; Bowman’s Case, [1898] 1 Q. B. 663; Waite v. 
Macy, 246 U.S. 606; People ex rel. New York R. Co. v. Pub. Serv. Com., 223 


N. Y. 373 (1918). 


CHAPTER VIII 


COURT REVIEW OF DETERMINATIONS OF THE 
FEDERAL TRADE COMMISSION, AND THE 
DEVELOPMENT OF A LAW OF UN- 

FAIR COMPETITION 


ANOTHER body of new law is taking shape in the course of 
court review of orders of the Federal Trade Commission. 
This board has been but recently functioning, and the de- 
cisions now making, or to be made within the next few years, 
will have the importance of fundamental precedents defining 
the scope of the Commission’s jurisdiction and the courts’ 
area of control for the future. 


I 


The Commission is directed by the statute! to prevent 
‘“‘unfair methods of competition” in interstate commerce. 
The questions thus committed to it resemble those ‘‘ unfair” 
discriminations and practices which the Interstate Commerce 
Commission oversees in the field of transportation. Questions 
of this kind differ from the reasonableness of a rate-schedule 
in so far as the latter, because of the constitutional issue 
involved, rests ultimately on a legal concept of ‘‘value.”’ 2 


1 Act approved Sept. 26, 1914, 38 U.S. Statutes at Large, 717, sec. 5. When 
the project of an administrative commission to regulate competition in inter- 
state commerce was first under consideration, so distinguished a lawyer as 
W. B. Hornblower said in the course of an address before the American Bar 
Association: ‘These schemes for control by executive action . . . are, I submit, 
repugnant to our American traditions and principles. It has always been our 
boast that no one should be condemned except by the courts after an oppor- 
tunity to be heard, and upon competent testimony. . . . It seems to me incredi- 
ble that the American people should consent to have their acts approved or 
condemned and their property rights and their business rights licensed or out- 
lawed by executive mandate. If this is to become a government by executive 
edict or by bureaucratic domination, the days of republican institutions are 
certainly numbered. I for one am not prepared to admit that we are reduced 
to this extremity,” Reports Amer. Bar Ass’n. (1911), xxxvi, 304, at pp. 325-336 

2 See above, pp. 207-221. 
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The unfairness of practices, whether in transportation or 
commerce, can, on the other hand, be referred to no single 
conception, but requires the application of a standard to the 
facts and circumstances of each particular case. It was for 
this reason that in the transportation field what constituted 
improper discrimination was stamped by the courts as a 
‘‘matter of fact” to be determined conclusively by the admin- 
istrative body.* The result could hardly have been otherwise. 
Unfair practices in transportation exhibit a potentially un- 
limited variety of typesin connection with switching, reship- 
ping, use of terminal facilities, establishment of connections, 
and the like. The question is as broad as the whole field of 
transportation facts. On the other hand, unfair methods of 
competition in commerce have tended to run in certain fam- 
iliar grooves, so that at least a number of definite varieties 
have become standardized, and can be identified and labelled ;4 
although of course these particular practices cannot be re- 
garded as exhausting or completing the list of all possible 
unfair methods.’ The run of the decisions may, however, in 
time cause standardized competitive methods to be pro- 
nounced once and for all as either “‘fair”’ or “unfair,” and that 
is no doubt what the Supreme Court had in mind when it said, 
in Federal Trade Commission v. Gratz: * “The words ‘unfair 
method of competition’ are not defined by the statute, and 
their exact meaning is in dispute. It is for the courts, not the 
Commission, ultimately to determine, as matter of law, what 
they include.” In other words, the courts may from time to 

3 Interstate Commerce Commission v. Delaware, Lackawanna & Western R. 
Co., 220 U.S. 235; Interstate Commerce Commission »v. Illinois Central R. 
Co., 215 U.S. 452; U.S. v. Louisville & Nashville R. Co., 235 U.S. 314; Penn- 
sylvania Co. v. U.S., 236 U.S. 351; see above, pp. 159 ff. 

4 W. H. Stevens, Unfair Competition (Chicago, 1917), identifies at least 
twelve such methods. 

5 See Report of Senate Commitiee on Interstate Commerce, June 13, 1914, 
63d Congress, 2d Session, No. 597, p. 13: ““The Committee gave careful con- 
sideration to the question as to whether it would attempt to define the many 
and variable unfair practices which prevail in commerce, and to forbid their 
continuance, or whether it would by a genéral declaration condemning unfair 
practices, leave it to the Commission to determine what practices were unfair. 
It concluded that the latter course would be the better.”’ 

6 253 U.S. 421, at p. 427. 
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time establish as a rule of law that a particular competitive 
device is in all cases within or without the law, by reversing a 
determination of the Commission in a particular case, and 
laying down a general rule to govern for the future. The 
difficulty is that, even in the case of common and familiar 
practices, a method which is unfair when attended by cer- 
tain surrounding circumstances may be fair enough under 
others. ‘Fighting ships’ have been held to constitute an 
unfair method when employed by a concern having a domin- 
ant position in the business,’ while not improper if employed 
between comparative equals.* The same thing is true of 
competitive price-cutting.® For this reason, the fairness or 
unfairness of a practice often depends on subsidiary facts, 
and the establishment of hard-and-fast categories is there- 
fore unrealistic and ill-advised. More detailed rules may in 
time be developed to define the special set of subsidiary facts 
which will take a given competitive method out of a class 
otherwise legal; but where such rules are not yet at hand, the 
fairness or unfairness of the challenged method must remain 
a so-called ‘‘mixed question of law and fact”’ — that is, a 
conclusion to be drawn en bloc from the facts found by the 
Commission. What weight will be given to the Commission’s 
own conclusion? There is, of course, no doubt about the 
power of the courts to lay down as a rule of law whether the 
method questioned can ever (or must always) be treated as 
unfair; or to examine whether the finding of the Commission 
on the question of fairness is within the bounds of reasonable 
inference from the evidence. The important issue is whether 
the courts themselves may draw from the evidence their own 
conclusion as to whether on the special facts of each case the 
practice in that particular case is or is not unfair. This is a 
recurrence of substantially the same question already con- 
sidered in connection with the Ben Avon case.!° 


7 Thomsen v. Cayser, 243 U.S. 66. 

§ Mogul Steamship Co. ». McGregor [1892], A. C. 25. 
® See Stevens, Unfair Competition, ch. 1. 

10 253 U.S. 287. 
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The statute provides that on court review of the Commis- 
sion’s orders, whether in a proceeding brought by the Com- 
mission to enforce an order, or by the party against whom the 
order was directed in an attempt to have it set aside, ‘‘the 
findings of the Commission as to the facts, if supported by 
testimony, shall be conclusive.” " It also provides that in 
such review proceedings the court shall have power to affirm, 
modify, or set aside the order.!* 

The first case in which the Supreme Court was called on 
to review an order of the Commission was Federal Trade 
Commission v. Gratz et al., 253 U.S. 421 (1920). The testi- 
mony before the Commission showed that the respondents 
were the Carnegie Steel Company’s sole agents for selling 
and distributing the steel ties used in baling cotton. They 
were also sole agents of the American Manufacturing Com- 
pany in a large area of the cotton-growing states for selling 
and distributing the jute bagging used in the baling process. 
The complaint before the Commission charged that the re- 
spondents refused to sell ties to persons who would not also 
buy from them their entire requirements of bagging, and the 
evidence showed many instances of such a practice. It also 
showed that the Carnegie Steel Company manufactured so 
large a proportion of the domestic output of steel ties that it 
dominated the cotton-tie situation, and was able to fix and 
control the price of ties throughout the country. It was 
proved that the American Manufacturing Company pro- 
duced about 70 per cent of the better grade of cotton bagging. 
By virtue of their sole agency for the Carnegie Company, the 
respondents held a dominating position in the distribution 
of ties, which they were using as a lever to force the cotton 
growers to yield to a like monopoly of bagging in favor of the 
American Manufacturing Company." On this evidence the 

11 38 U.S. Statutes at Large, 717, sec. 5. 12 Tbid. 

13 This practice is known as “full-line forcing.” See Stevens, op. cit., p. 71. 
It was enjoined in the decree entered March 14, 1913, in United States v. 


American Coal Products Co., U. S. Dist. Ct., So. Dist. N. Y., and in the decree 
in United States v. American Tobacco Co., 191 Fed. 371, at p. 429. In connec- 
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Commission found that the practice complained of was unfair, 
and made an order requiring its discontinuance. The respon- 
dents thereupon applied to the Circuit Court of Appeals, un- 
der the statutory procedure, for an injunction against enforce- 
ment of the order. This was granted on the ground that, while 
specific instances of the practice charged were shown by the 
evidence, it had not been proved to be their general or ha- 
bitual practice.* On appeal, the Supreme Court affirmed the 
decision below,!* but on the wholly different ground that the 
complaint on which the case had originally been heard before 
the Commission was fatally defective in not stating sufficient 
facts to support the charge of unfair competition. The Court 
pointed out that in the complaint “‘the amount [of ties and 
bagging] controlled by them [that is, the respondents] is not 
stated; nor is it alleged that they held a monopoly of either 
ties or bagging, or had ability, purpose, or intent to acquire 
one.” © These facts were amply shown by the evidence, but 
the Court did not look at the evidence. In a dissenting opin- 
ion,” Mr. Justice Brandeis protested that it was an altogether 
novel and unheard-of requirement to hold that a complaint 
initiating administrative proceedings must set out with the 
completeness of a legal pleading the reasons why the practice 
complained of was objectionable, that no such requirement 
had ever been applied by the Court to the practice before the 
Interstate Commerce Commission, and no such practice was 
followed there. The pleading held defective was, further- 
more, not a pleading in the case before the Court, but in the 
separate proceeding before the Commission, and the question 
of its defectiveness had never even been raised by counsel or 
the court below, but was taken de novo out of a clear sky by 
the Supreme Court. 

It is questionable whether the decision can be made to 
stand on even the ground on which the Court put it. The 
tion with the sale of patented articles it was disapproved by the Supreme Court 
in Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502. 

M 258 Fed. 314. 

18 Opinion by McReynolds, J. 

16 Opinion, at p. 428. 

17 In which Mr. Justice Clarke concurred. 
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Court said the complaint was defective because it did not 
state that the respondents held a monopoly “‘or had ability, 
purpose, or intent to acquire one.’’ But the complaint as re- 
cited in the opinion itself expressly charged that the practice 
complained of was pursued “‘with the purpose, intent and effect 
of discouraging and stifling competition in the sale of bag- 
ging.” The case thus seems to come dangerously near to hold- 
ing that as an absolute rule of law the practice of so-called 
“full-line forcing,”’ even though pursued for the purpose and 
with the effect of establishing monopoly by the throttling of 
competition, does not constitute ‘‘unfair competition” in 
such a sense as ever to be illegal. If that is the holding, it 
indicates a signal failure to take account of the actual busi- 
ness methods by which monopoly is at present pursued. It 
is well enough to say abstractly, as the Court does, that ‘‘if 
real competition is to continue, the right of the individual to 
exercise reasonable discretion in respect of his own business 
methods must be preserved,” but in announcing a rule of law 
the Court should be careful to scrutinize the economic facts 
which surround the pursuit of the methods called into ques- 
tion, and the consequences which those methods may be ex- 
pected to generate in the light of current business experience. 

Because of the ground on which the Gratz case went off, 
it sheds no light on the scope of judicial review of the Com- 
mission’s orders other than to assert the obvious power of the 
courts to announce and enforce a rule of law. The same thing 
is true of the subsequent case of Federal Trade Commission 
v. Beechnut Packing Co.!* Federal Trade Commission »v. 
Sinclair Refining Co.,!® on the other hand, represents a re- 
versal for want of evidence reasonably sufficient to support 
the finding. 

The latter case dealt with a practice followed by certain 
large oil companies of furnishing pumps gratuitously to retail 
distributors on condition that only products of the company 
supplying the pump should be handled therein. The Com- 
mission held that this constituted unfair competition. The 
distributors who received the pumps were not required to 


18 257 U.S. 441. 19 261 U.S. 463. 
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enter into any agreement not to handle the goods of other 
producers. It was not alleged or shown that the respondents 
had any monopoly or control of the supply of pumps through 
patents or otherwise, and the cost of pumps was not so high 
as to place any obstacle in the way of competing producers’ 
making a like offer to supply them to distributors. The Su- 
preme Court therefore held that there was no sufficient 
ground on which to base a finding that the practice com- 
plained of was an unfair competitive method. 


III 


The Beechnut case is important as one of a line which illus- 
trates the development of a rule of law from case to case by 
the courts. This particular series arises out of a common 
business practice whereby the producer or proprietor of 
“‘branded’’ goods sells them to retailers under some form of 
restrictive arrangement intended to bind the buyer to charge 
a fixed price on resale. The validity of even an express cove- 
nant to restrict resale prices was recognized in the earliest 
cases, and injunctive relief granted to prevent its breach.”° 
But in Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 
U. 8. 373, the Supreme Court held such an agreement illegal 
as a restraint of trade, on the ground that it foreclosed the 
possibility of competition between the different retailers, who 
were all bound to market the article at the uniform price 
set by the original vendor. Mr. Justice Holmes dissented 
in a searching opinion, and the decision provoked sharp 
criticism.” It must be kept in mind that there was no 
question of monopoly on the part of the original vendor, 
whose exclusive proprietary right to his product was un- 
questionable, nor was there any doubt that the vendor 
could lawfully have accomplished precisely the same busi- 
ness result as that pronounced illegal by selling, not through 
retailers, but through his own agents, and fixing the price at 

20 Grogan v. Chaffee, 156 Cal. 611; Garst v. Charles, 187 Mass. 144; see 
ane oa v. Frank, 17 Mo. App. 602; Elliman Sons v. Carrington [1901], 2 
ciate A. M. Kales, Contracts and Combinations in Restraint of Trade, pp. 
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which these were to sell. If the economic significance of the 
practice, rather than its mere form, be looked to, it will be 
seen to be aimed against a very prevalent form of competi- 
tion which is destructive to both the producer and small 
retailer. Producers of well-known “‘brands’’ in certain lines 
often find it advantageous to leave the final stage in the selling 
process to a number of widely scattered independent re- 
tailers. The producer advertises the goods and creates the 
demand, but does not undertake to establish a retail selling 
' system of his own, utilizing instead existing drug or grocery 
stores.” In so far as this practice prevents the growth of 
great centralized selling organizations and favors the main- 
tenance of small independent shops, it seems a helpful sup- 
port for a régime of small-scale competition. In each local 
area these groceries or pharmacies compete with one another, 
and the small retailer in a single line has also to meet the 
competition of the large department store. If these rival 
retailers may compete in the price of the producer’s branded 
goods, his market is likely to be so impaired as to drive him 
to a more autocratic form of direct distribution. If the goods 
are popular, experience shows that a large retailer, or more 
often a department store, will be apt to advertise them peri- 
odically at a cut rate, below cost, in order to attract customers 
to whom other goods can be sold at a compensatory profit. 
The retailers who cannot afford to meet the cut will cease to 
be interested in carrying the brand. The practice thus places 
the small retailer at an unfair advantage as compared with 
the department store,” and, unless it can be prevented, tends 
to drive the producer into a system of direct distribution, with 
a resulting combination of producing and selling functions. 
The fixing of a resale price by the producer is an effort to 
check this objectionable practice.™ Of these facts the Supreme 

2 Cherington, Elements of Marketing, pp. 153 ff. 

23 In this respect price-cutting on a particular article is somewhat analogous 
to local price-cutting. 

24 For an economic argument contra, see W. H. Stevens, ‘‘Resale Price 
Maintenance,” Col. Law Rev., xix, 265 ff.; and C. T. Murchison, Resale Price 


Maintenance (Columbia University Studies in History, Economics and Public 
Law, vol. Ixxxii), pp. 89-112, 120-141. 
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Court took no account in the Dr. Miles case, but looked solely 
to the formal restriction of price competition. The decision 
accordingly represents, in Professor Kales’s language,?® “a 
faithful adherence to the outward form of certain legal rules 
without, it is believed, any regard for their actual meaning.” * 
It was approved and applied in the subsequent cases of Bobbs- 
Merrill Co. v. Straus 2” and Boston Store v. American Grapho- 
phone Co.*® 

The next step was taken in United States v. Colgate & Co.”® 
There the respondents, proprietors of certain preparations 
widely marketed under their brand, were indicted under the 
Sherman Act for the alleged offence of fixing the price of their 
products on resale. The indictment, however, did not charge 
that there was any express contract or agreement between 
the respondents and the retailers whereby the latter directly 
bound themselves not to sell below the price fixed by the re- 
spondents, but merely set forth that the latter refused to sell 
to retailers who would not stipulate their adherence to the 
indicated prices. The Supreme Court, in a very brief opinion 
by Mr. Justice McReynolds, held that the indictment did not 
state facts sufficient to constitute an offense, saying that a 
trader may sell to whom he pleases, and may announce in ad- 
vance the circumstances under which he will refuse to sell. 

Ever since the Colgate case the Court has been busy ex- 
plaining that that decision does not overrule or conflict with 
the Dr. Miles case.*° It has sought to distinguish them on the 

25 Op. cit., supra, p. 28. 

26 A later exposition by Mr. Chief Justice White of the holding of this case 
is illuminating from the standpoint of Professor Kales’s criticism: ‘‘In Dr. 
Miles Medical Co. v. John D. Park & Sons Co. it was decided that the owner of 
movables could not sell the movables and lawfully by contract fix a price at 
which the product should afterwards be sold because to do so would be at one 
and the same time to sell and retain, to project the will of the seller so as to 
cause it to control the movable parted with when it was not subject to his will 
because owned by another.” Fromopinion in Boston Store v. American Grapho- 
phone Co., 245 U.S. 8, at p. 21. 


27 243 U.S. 490. 28 245 U.S. 8. 
29 250 U.S. 300. 
# U.S. v. A. Schrader’s Son, 252 U.S. 85, at p. 99; Frey & Son v. Cudahy 


Packing Co., 256 U.S. 208, at p. 210; Federal Trade Commission v. Beechnut 
Packing Co., 257 U.S. 441, at p. 452. 
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ground that in the latter there was a definite contract made 
by the retailers whereby they expressly obligated themselves 
not to sell below the price specified, while in the Colgate case 
there was a mere refusal to sell to retailers who failed to ob- 
serve such a price. On the latter state of facts the Court has 
said that ‘‘the manufacturer but exercises his independent 
discretion concerning his customers, and there is no contract 
or combination which imposes any limitation on the pur- 
chaser. In the [former] the parties are combined through 
agreements designed to take away dealers’ control of their 
own affairs and thereby destroy competition and restrain the 
free and natural flow of trade amongst the states.” #! Such a 
distinction seems spectral, and without basis either in the eco- 
nomic facts, or in the purposes of the law. But it may even 
be doubted whether on the facts of the two cases such a dis- 
tinction can really be drawn. The indictment which was 
held in the Colgate case to be defective charged that the 
producer exacted from the retailer promises of future ad- 
herence to the resale prices specified, and that, following 
these promises, sales were made to the retailer. Under the 
elementary law of contracts it is hard to see why such a 
promise was not a part of the consideration for the sale. If 
so, there was as good a contract not to resell as in the Dr. 
Miles case, apart from a possible application of the parol- 
evidence rule. But all that the parol-evidence rule would do, 
even if applicable, would be to render the covenant unen- 
forceable, and the point of the decision in the Dr. Miles case 
is that it would be unenforceable anyway. One would sup- 
pose that even a covenant unenforceable under the parol- 
evidence rule might be evidence of a conspiracy to restrain 
trade. The force of this consideration is emphasized by the 
fact that in Frey & Son v. Cudahy Packing Co. the Court 
said that no express agreement was necessary, but that ‘‘the 


31 U.S. v. A. Schrader’s Son, 252 U.S. 85, at p. 99. In this case, which was 
decided at the term following the Colgate case, the evidence showed an express 
written agreement by the retailer to observe the fixed resale price, and the case 
was accordingly decided on the authority of the Dr. Miles case. 

3 256 U.S. 208, at p. 2106; opinion by McReynolds, J. 
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essential agreement, combination, or conspiracy might be im- 
plied from a course of dealing or other circumstances.’’ 
These cases all arose under the Sherman ‘‘Anti-Trust”’ Act, 
but they are pertinent because the development which they 
represent was carried to its next stage in the Beechnut case,* 
in the course of review of an order of the Federal Trade Com- 
mission. A complaint was filed with the Commission against 
the respondents, who were proprietors of a variety of food 
products marketed under their brand, on the ground that they 
were engaged in unfair competition by fixing resale prices. The 
evidence showed that they entered into no definite agreements 
with their retailers not to sell below the prices fixed, but pur- 
sued an elaborate policy, known as the “‘Beechnut policy,” 
which was designed to secure that result. In pursuit of this 
policy, the company issued circulars, price-lists, and letters 
showing “‘suggested”’ uniform resale prices, and let it be known 
generally to the trade that it would refuse to deal with retailers 
who failed to sell at the resale prices ‘‘suggested”’ by the com- 
pany. A list of so-called ‘‘selected dealers’’ was kept, con- 
taining the names of retailers and jobbers of good credit who 
were willing to sell at such ‘“‘suggested”’ prices. The salesmen 
of the company were instructed to watch the practice of deal- 
ers handling its products, and to report the names of all who 
sold at ‘‘cut”’ prices. To keep further watch over dealers, it 
employed a system of symbols stamped on the cases contain- 
ing its goods, so that any such products sold at cut prices 
could be traced to the offending distributor. The names of 
these so-called ‘‘price-cutters’”’ were enrolled on a list marked 
“‘undesirable,’’ and they could be removed from that list; 
and restored to the list of ‘“‘selected dealers,”’ only by giving 
the company satisfactory assurances that they would dis- 
continue selling at prices other than those ‘‘suggested.’’ On 
these facts the Commission found that the respondents were 
guilty of unfair competition and ordered them to desist. This 
order was set aside by the Circuit Court of Appeals *4 on the 
authority of the Colgate case. The court thought that the 
only difference between the price-fixing policy condemned in 


38 257 U.S. 441; opinion by Day, J. 34 264 Fed. 885. 
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the Dr. Miles case and the Beechnut policy was that in the 
former there was an agreement in writing, while in the Beech- 
nut case the plan depended on a tacit understanding; but the 
court, although confessing its difficulty in seeing any differ- 
ence between a written agreement and a tacit understanding 
in their effect in restraining trade, regarded the Colgate case 
as establishing the rule that a mere tacit understanding con- 
stituted no illegal restraint. On appeal, this decision was 
reversed by the Supreme Court. The Court interpreted the 
Colgate case as holding that there is no restraint of trade, 
and therefore no unfair competition,** where a trader simply 
refuses to sell his goods to those who will not resell them at 
prices which he fixes. It held, however, that the so-called 
Beechnut policy was a “system going far beyond a simple 
refusal to sell to persons who will not resell at stated prices,”’ 
and “‘constituted a scheme which restrains the natural flow 
of commerce and the freedom of competition in interstate 
trade.’ But the Court thought that the Commission in its 
order had gone too far, and directed that the order be limited 
to prohibition of the following practices: (1) the practice of 
reporting the names of dealers who did not observe ‘‘sug- 
gested”’ resale prices; (2) the practice of causing such dealers 
to be enrolled on a list of ‘‘undesirable”’ purchasers; (3) the 
practice of employing salesmen or agents to report dealers 
not observing such resale prices; (4) the practice of utilizing 
symbols marked on cases containing the company’s products 
with a view to ascertaining the names of such dealers; (5) 
the use of any other “‘codéperative’”’ means of maintaining 
the prices fixed by the company. The limitation of the order 
to these specific practices seems to be the clew to the holding 
of the case. The Court does not move from the position taken 
in the Colgate case that a ‘“‘tacit understanding” that goods 
will not be sold to a dealer who fails to observe the price fixed 
for resale is lawful. But it holds that any ‘‘systematic”’ or 
‘“‘codperative” scheme for observing the conduct of the 


3% Jt is interesting to note that the court in this case reasons from the analogy 
of a statute, the Sherman Act, to aid its interpretation of the Federal Trade 


Commission Act. 
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dealer, and ensuring that goods shall not be supplied to him 
if he violates the tacit understanding, is unlawful. The 
logic of this position silences reason. In the words of Mr. 
Justice McReynolds’s dissenting opinion: ‘‘ Having the un- 
doubted right to sell to whom it will, why should respondent 
be enjoined from writing down the names of dealers regarded 
as undesirable customers? Nor does there appear to be any 
wrong in maintaining special salesmen who honestly investi- 
gate and report to their principal the treatment accorded its 
products by dealers. Finally, as respondent may freely select 
customers, how can injury result from marks on packages 
which enable it to trace their movements? The privilege to 
sell or not to sell at will surely involves the right by open and 
honest means to ascertain what selected customers do with 
goods voluntarily sold to them.” 

The present status of the law as to the fixing of resale prices 
challenges comparison with the condition of the law of valu- 
ation for rate-making purposes. Issues of a broad political 
character are not so deeply involved in the one as in the other, 
but both situations are alike in calling for a searching analysis 
of economic facts if legal rules are not to be misapplied. Un- 
less the courts are to develop and apply workable rules to 
the facts, the principal reason is removed for attempting to 
maintain the supremacy of law through court review of the 
determinations of administrative regulating agencies. 


IV 


In the recent case of Federal Trade Commission v. Cur- 
tis Publishing Co.,*7 the Supreme Court touched upon the 
power of the courts to control the Commission’s conclusions 
on so-called questions of fact. The Commission had found 
that the Curtis Publishing Co., a concern publishing an ex- 


*6 It is interesting to note that the indictment held insufficient in the Col- 
gate case charged most of these “‘codperative” methods which were held to 
make the Beechnut policy unlawful. Thus it charged the issuance of circulars 
and notices; investigation and reports on the conduct of dealers; the main- 
tenance of “suspended” lists; restoration of offending dealers to good standing 
on receipt of satisfactory assurances, etc. 

*7 260 U.S. 568; opinion by McReynolds, J. 
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tensive line of magazines, required wholesale dealers hand- 
ling its publications to enter into an agreement not to deal in 
other than its own periodicals; that many of these dealers 
before entering into this exclusive contract had handled the 
publications of a large number of other publishers; and that 
the effect of the contract was thus to limit competition by re- 
stricting the channels of distribution for such other publishers. 
An order was accordingly made, requiring the company to 
desist from enforcing the contracts in question and from 
making others of the same kind with dealers already engaged 
in the distribution of magazines and newspapers. The order 
was set aside by the Circuit Court of Appeals, and its de- 
cision was affirmed by the Supreme Court. Apparently the 
ground on which the decision ultimately went was that the 
contracts complained of were not contracts of sale, but of ex- 
clusive agency, and hence legally unobjectionable; but in 
feeling about for a basis of decision, the Court stumbled 
obiter into a discussion of its control of the Commission’s 
findings of fact. The language of the statute was quoted, 
that “the findings of the Commission as to the facts, if sup- 
ported by testimony, shall be conclusive”’; and the Court then 
went on to say: ‘‘Manifestly the Court must inquire whether 
the Commission’s findings of fact are supported by evidence. 
If so supported, they are conclusive. But as the statute 
grants jurisdiction to make and enter upon the pleadings, 
testimony and proceedings, a decree affirming, modifying, or 
setting aside an order, the Court must also have power to 
examine the whole record and ascertain for itself the issues 
presented, and whether there are material facts not reported 
by the commission. If there be substantial evidence relating 
to such facts from which different conclusions reasonably 
may be drawn, the matter may be, and ordinarily, we think, 
should be, remanded to the Commission, — the primary ** 
fact-finding body, — with directions to make additional find- 
ings; but if, from all the circumstances, it clearly appears 
that, in the interest of justice, the controversy should be de- 
cided without further delay, the Court has full power under 


38 Italics mine. 
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the statute so to do. The language of the statute is broad and 
confers powers of review not found in the Interstate Com- 
merce Act.’”’ This broad claim of power was doubted by Mr. 
Chief Justice Taft, who wrote, with the concurrence of Mr. 
Justice Brandeis: ‘‘Because the opinion may bear the con- 
struction that the Court has discretion to sum up the evidence 
pro and con on issues undecided by the Commission, and 
make itself the fact-finding body, I venture with deference 
to question its wisdom and correctness. I register this doubt 
because I think it of high importance that we should scrupu- 
lously comply with the evident intention of Congress that the 
Commission should be made the fact-finding body, and that 
the Court should not interject its views of the facts where 
there is any conflict in the evidence.” 

Exactly what power of review is claimed by the Court in 
the passage quoted from the opinion can hardly be ascer- 
tained until it is exercised in a concrete case; but meanwhile 
it seems an excessive deduction from the power to “modify” 
the Commission’s orders. There is no reason why they might 
not be modified on the basis of the Commission’s findings as 
well as on the independent conclusions of the Court. In view 
of the language of the statute, it would seem that the former 
practice was intended. Meanwhile, the Court’s claim of 
power is an indication of the same tendency represented by 
the Ben Avon case.*® In no field of the law is a measure of 
certainty more needed than in that which governs the busi- 
ness practices now under the jurisdiction of the Federal 
Trade Commission; the Commission was established to re- 
lieve business enterprise from the uncertainties with which 
court decisions had enveloped the Sherman Act ‘°; and doc- 
trines or practices which tend to multiply such uncertainty 
deserve special disapproval. 


39 253 U.S. 287. 

‘0 These uncertainties have been increased by the conflicting pairs of de- 
cisions in The Hardwood and Linseed Oil cases (257 U. 8. 377, 262 U.S. 371) 
on the one hand, and the Maple Flooring and Cement cases (268 U.S. 563, 
268 U.S. 588) on the other. For discussion by I. L. Scharfman, G. C. Hen- 
derson, and M. W. Watkins, see American Economic Review, 1916 Supplement, 
pp. 211-238. 


CHAPTER IX 


COURT REVIEW OF ADMINISTRATIVE DETERMI- 
NATIONS IN THE FIELD OF GENERAL 
POLICE REGULATION 


I 


CasEs involving administrative adjudications under the 
police power commonly affect in the first instance only the 
rights of isolated individuals, and do not, like utility cases or 
other cases of business regulation, bring large organized in- 
terests into the forum. The complexity of their issues is only 
the complexity inherent in the multiple small facts which go 
to make up the ordinary situations of daily life. It is the 
same sort of complexity, in short, which marks the usual type 
of tort cases. The questions which a building inspector, or a 
health board, or an industrial accident board have to deter- 
mine are not essentially different from those which a jury has 
to face in deciding whether a nuisance has been committed, 
whether a sidewalk was safe, or whether a plaintiff was exer- 
cising due care. For such situations.it is neither possible nor 
desirable to develop general rules of hard and fast law. They 
can be decided only by discretion, and if a strict measure of 
court review is insisted on, it must be for some other reason 
than the need for enforcing or developing rules of law. 

It is to be noted at the outset that, much as the subject- 
matter of these determinations resembles that of ordinary 
tort cases, the form which the proceeding takes establishes a 
difference which cannot be ignored. It is the fundamental 
difference latent in the distinction between regulation by 
adjudication and regulation by governmental control. Under 
the common law, a proceeding of this character was left to be 
brought by some aggrieved party. There resulted a contro- 
versy between two private individuals, which was settled in a 
law court acting according to rules of law, or at least in the 
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exercise of discretion controlled by law. The interests of the 
community at large could scarcely affect the dispute except 
as they were reflected in the lawful discretion of the jury or 
had come to be expressed in the legal rules at hand for appli- 
cation by the courts to its settlement. Under the adminis- 
trative method, government acts directly as one of the parties 
to the proceeding, often on its own motion. The controversy 
thus comes to be one, not between private individuals, but be- 
tween an individual on one side and government on the other. 
The defendant has the mobilized force of the organized com- 
munity against him. For a person in this position our tradi- 
tional law has always been peculiarly sedulous. The principle 
has always been that the individual is entitled to the protec- 
tion of the law against possible governmental aggression. And, 
although it is true that this principle developed when govern- 
ment was not yet responsible to the community and that such 
responsibility has been subsequently established, it is needful 
to remember that even a popular government must operate 
through fallible human agents, whose action may be arbitrary 
or prejudiced. The danger is especially great in the case of 
the petty bureaucrats who wield minor administrative au- 
thority. These persons are immune from the light of pub- 
licity which beats on the occupants of high office, and are 
relieved by their sheer obscurity from effective responsiblity 
to public opinion.? 

The dangers of oppression by small officeholders are en- 
hanced by another feature of the machinery of administrative 
justice. Not merely does the citizen find himself opposed by 
officials with the whole weight of the public force behind 
them, but the very officials who are his adversaries are also 
the judges in the cause. The health board or building in- 
spector, or whatever body or official it may be, that acts as 
the adjudicating agency, is generally also the complainant in 
the case. However honest may be the intention of officials 
under such circumstances, they are humanly actuated by a 
desire to justify their proceedings. They are not likely to 


1 See Presidential Address of Charles Evans Hughes, Rep. New York State 
Bar Assoc. (1919), xlii, 234 ff. 
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decide against themselves in a proceeding to which they are 
a party, or to go very deeply into the merits of a case to de- 
termine whether or not they should do so. There is an ever 
valid insight in Coke’s dictum that the same persons ought 
not to be judges and parties in the same cause. 

These considerations, taken by themselves, seem to point 
inexorably to the conclusion that when an individual feels 
himself aggrieved by the determination of an administrative 
tribunal in cases under the police power, he should in justice 
be entitled to a full retrial of the facts and merits of his case 
in a proceeding at law. But the considerations making in 
favor of the opposite conclusion are exigent. The system of 
administrative police regulation is supplanting the older 
method of regulation by the adjudication of private contro- 
versies precisely for the reason that there is need for more 
rapid, effective, and competent regulation of certain fields of 
human relations than can be administered through the courts. 
It has been applied only where there has seemed to be some 
special need for it. Buildings in rural areas are not subjected 
to the control of building inspectors,” and the haberdashery 
business is not placed under the regulation which applies to 
the trade in drugs and food. The whole policy of adminis- 
trative regulation would be devitalized by subjecting its 
operations to the inevitable delays of legal proceedings, and 
by subordinating the judgment of experts to the opinion of a 
jury. That is the inevitable obverse of the shield. 


II 


These opposing considerations, however, hardly require 
that the law should be left in the fluctuating uncertainty 
which at present marks it. A number of distinctions can be 
taken which point to general principles to govern the relation 
between the administrative tribunals and the courts. It is 
possible to distinguish three situations: (1) those which re- 
quire expert knowledge; (2) those which require summary 
action; (3) those which require neither. The cases show 
various combinations of these primary elements. 


2 Though they are, frequently, to that of sanitary inspectors. 
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First of all, there are cases which require expert knowledge 
but not summary action, as applications for a license to prac- 
tise technical occupations, cases involving the condemnation 
of drugs and non-perishable foods, and those turning on the 
sufficiency of sanitary precautions. The questions arising in 
such cases are not matters for general rules but for discretion, 
and for scientific discretion of a sort which a court or jury 
is not qualified to apply; and in cases of this kind, accord- 
ingly, the courts should give to the conclusions of the admin- 
istrative body at least the same weight that is given in a law- 
suit to the verdict of a jury. The aggrieved individual will 
be sufficiently protected if the courts limit themselves to re- 
versal on a showing of arbitrariness or absolute unreason- 
ableness of the finding.* Where the latter charges are made 


3 This principle has been applied to determinations of the Secretary of 
Agriculture under the meat-inspection acts: Houston v. St. Louis Independent 
Packing Co., 249 U.S. 479, where it was said (at p. 584) that on questions of 
fact, “the conclusion of the executive will not be reviewed where it is fairly 
arrived at with substantial evidence to support it’’; Brougham v. Blanton 
Mfg. Co., 249 U.S. 495: “the decision of the department, unless arbitrary, 
is conclusive”’; and to determinations of the Board of Tea Appraisers, Waite v. 
Macy, 246 U.S. 606. The principle was also approved in the following cases 
of applications for licenses to practise a business or profession: Illinois State 
Board of Dental Examiners v. People, 20 Ill. App. 457, aff’d 123 Ill. 227 (den- 
tistry); Illinois State Board of Health v. People, 102 Ill. App. 614 (medicine); 
Raaf v. State Board of Medical Examiners, 11 Idaho, 707 (medicine); Allo- 
pathic State Board of Medical Examiners v. Fowler, 50 La. Ann. 1358 (medi- 
cine); State ex rel. Johnston v. Lutz, 136 Mo. 633 (medicine); People v. Scott, 
86 Hun. 174 (plumbing); State v. Briggs, 45 Or. 366 (barber); State ex rel. 
Coffee v. Chittenden, 112 Wis. 569 (dentistry). Under some statutes a direct 
“appeal’’ is allowed from the determination of the examining board to a court, 
and the court may hear the case de novo, and overrule the findings of the board: 
State v. District Court of Ist Judicial District, 19 Mont. 501 (medicine); State 
v. Estes, 34 Ore. 196 (medicine). On the other hand, it is elsewhere held that, 
because the action of the examining board is “‘judicial,’’ its determinations are 
final, Van Vleck v. Board of Dental Examiners of California, 5 Cal. Unrep. 636. 
There is sometimes difficulty in getting at the exact holding of a case because 
of the nature of the remedy sought, e.g., mandamus. In some states it is held 
that, where the action of the board in withholding a license is arbitrary and 
improper, the error may be corrected by mandamus: Illinois State Board of 
Dental Examiners v. People, supra; State Board v. White, 84 Ky. 626; State 
v, Adcock, 206 Mo. 550; State v. Prendergast, 8 Ohio Cir. Ct. Rep., Ist series, 
401, dictum. But more frequently it is held that even where the action of the 
board is improper, nevertheless because the board must exercise discretion, or 
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out there seems no objection to granting injunctive relief in 
advance.‘ 

In cases calling for summary action, on the other hand, like 
the isolation of persons suspected of having a contagious 
disease, or the destruction of diseased animals or disease- 
breeding articles or perishable food, injunctive relief should 
be denied. It is sometimes stated that subsequent compen- 
sation in the form of damages ought not to be allowed be- 
cause of the possibly deterrent effect which would thereby be 
produced on officers whose action to be effective must be 
prompt.’ The force of this objection against granting any 
relief at all to the injured individual is eliminated by the 
possibility of passing a statute whereby such damages would 
be paid out of the public treasury. The individual has been 
damaged without cause, and without corresponding benefit 
to the public; and if his injury is susceptible of direct proof, 
and does not lie within the twilight zone of differences of 
opinion among experts, he should be entitled to the verdict 
of a jury. On the other hand, if the issues are of a technical 
character, the action of the administrative should be upheld 


“act in a judicial capacity,’ mandamus will not lie: State v. State Board of 
Medical Examiners, 32 Minn. 324; State ex rel. Granville v. Gregory, 83 Mo. 
123; Ewbank v. Turner, 134 N. C. 77. The logical remedy would appear to be 
certiorari, and this is sometimes allowed: Raaf v. State Board of Medical Ex- 
aminers, supra, People v. Scott, supra; Henning’s General Laws of California, 
ed. 1920, p. 2679 (license to act as real-estate broker; cf. Cal. Political Code, 
sec. 633a, license to act as insurance broker, where a court proceeding de novo 
is allowed with full power in the court to pass independently on the facts); but 
the scope of certiorari has in most jurisdictions been so restricted as to render 
that remedy unavailable, Hildreth v. Crawford, 65 Ia. 339. See infra, notes 
13 and 17, this chapter. 

4 Lung v. Jackson, 85 Fed. 502 (destruction by a customs official of tea 
claimed to be impure); State v. District Court of Cass County, 17 N. D. 285 
(destruction by pure-food commissioner of manufactured food products); 
Nelson v. State Board of Health, 108 Ky. 769 (interference with complainant’s 
practice of osteopathy); Weil v. Record, 24 N. J. Eq. 169 (order declaring a 
certain trade a nuisance). 

5 On the other hand, a tort action is sometimes refused on the abstract 
ground that the action of the administrative body is “judicial” or “quasi- 
judicial.” Raymond v. Fish, 51 Conn. 80; Forbes v. Board of Health, 28 Fla. 26; 
Seavy v. Preble, 64 Me. 120. See above, Chapter III, note 20, pp. 44 ff. 

6 Miller v. Horton, 152 Mass. 540; Henry v. Chapin, 162 Mass. 176; Pearson 
v. Zehr, 138 Ill. 48. 
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unless there is a showing of arbitrariness or absolute unrea- 
sonableness. 

We come finally to cases where administrative action re- 
quires neither summary execution nor expert knowledge. 
Examples are cases of refusals to grant a license because of 
the moral character of the applicant, and many cases of ad- 
ministrative orders for the abatement of nuisances. In the 
former class of cases the courts almost always refuse to re- 
view;’ in the latter they have perhaps extended review too 
far.2 The distinction appears to be one of policy. There is no 
real difference in the nature of the questions involved, and 
nothing in either type of case requiring special fitness or expert 
judgment for determination. On the other hand, cases of the 
former sort are of much more frequent occurrence than the 
latter. For the courts to take jurisdiction of them would in- 
volve practically taking over supervision of a large part of the 
petty operations of local government. Yet it is in cases of dis- 
cretionary action by petty officers that there is the greatest 
danger of injustice to individuals.from governmental oppres- 
sion. If the consideration of policy could be overcome, it 
would seem on principle that there should be opportunity for 
review at law of the facts and merits of many cases of this 
description.? Perhaps the most feasible way to provide a suffi- 
ciently broad review without overburdening the existing 
courts would be the establishment of a special class of courts 
to review the action of minor administrative authorities en- 
forcing the various non-technical branchesof policeregulation. 

7 People v. Grant, 126 N. Y. 473; People v. San Francisco, 20 Cal. 591. 
Harrison v. People, 121 Ill. App. 189; Florida v. Parker, 57 Fla. 170; State v; 
Holt County Court, 39 Mo. 521. See also People v. Mills, 91 Hun. (N. Y.) 142 
(liquor license); Muller v. Buncombe, 89 N. C. 171 (liquor license); People v. 
Mayor, 7 How. Pr. (N. Y.) 81 (hackdriver’s license). These cases are fre- 
quently put on the ground that the special terms of the statute vest the ad- 
ministrative agency with an absolute discretion, and that therefore the refusal 
of the license deprives the applicant of no legal right. But if the right to work 
is a property right (Coppage v. Kansas, 236 U. 8. 1; Bogni v. Perotti, 224 
Mass., 152, at p. 155) it would seem that this position is untenable, particularly 
in view of the increasing number of occupations which are being brought under 
license requirements. 

8 See above, pp. 54, 60. 

* See Goodnow in Rep. Amer. Bar Assoc. (1916), xli, 414-419, 422, 423. 
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Ill 


In any event, one defect of the practice currently prevalent, 
which should be corrected in the interest of the most ele- 
mentary justice, is the too frequent denial of adequate review 
because of the absence of a technically applicable form of 
remedy. This is the situation where the administrative 
agency refuses improperly to issue a license and for technical 
reasons neither mandamus nor certiorari is available. In such 
a case the aggrieved party is practically without a remedy. 
There is a similar difficulty where review by certiorari is 
denied because the injured individual is held to have an ac- 
tion at law for damages against the offending officials.!° Relief 
in the form of such a collateral tort action is always wasteful 
and circuitous, and resort to it should be required only where, 
because of the necessities of the case, the administrative 
action must be so summary as not to admit of waiting upon 
the outcome of a direct proceeding for review. Wherever 
possible, review by a direct proceeding should be available 
rather than by a collateral action for damages. Certiorari is 
the logical form for such review to take. The difficulty arises 
from the artificial limitations which have been hedged about 
this writ because of special theories as to what constitutes the 
so-called ‘‘judicial’”’ action to which alone it is said to be 
applicable."! In some jurisdictions the courts have broken 
through the difficulty by extending the scope of mandamus;” 
but mandamus is not suited to secure the relief required in 
any but a restricted class of cases. By statute if necessary, 
certiorari * should be extended into a general ‘‘writ of re- 

10 People ex rel. Copcutt v. Board of Health, 140 N. Y. 1. 

11 See above, Chapter III, note 16. Indeed, there is hardly any part of the 
law which in complexity and technicality so much reminds one of the old rules 
governing the “‘forms of action”’ as the law of certiorari, mandamus, and actions 


for damages against public officials. Cf. People ex rel. Delaware and Hudson 
Canal Co., 117 N. Y. 86, with United States Trust Co. v. Mayor, 144 N. Y. 
488. 

12 T]linois State Board of Dental Examiners v. People, 20 Ill. App. 457, 
affirmed in 123 Ill. 227; State Board v. White, 84 Ky. 626; State v. Adcock, 


206 Mo. 550. 
13 In many states the effectiveness of certiorari is impaired by the fact that 


the scope of the writ has been shaped to the “‘jurisdictional” theory of review, 
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view” to cover all ‘‘quasi-judicial”’ action by administrative 
agencies acting under the police power, where summary 
action is not imperative. 

The procedure which has been prescribed by statute, or 
grown up in the decisions, for review of determinations of in- 


so that it brings up only the confusing question of whether the administrative 
determination was made “without jurisdiction,” or “‘in excess of jurisdiction.” 
This theory is natural and proper where the writ is used to review the proceed- 
ings of an inferior judicial court, which is vested with final jurisdiction over the 
subject-matter in question. In such cases it is properly held that irregularities 
or errors of law, where not jurisdictional, will not be reviewed on certiorari 
(Valentine v. Police Court, 141 Cal. 615; Wittam v. Police Court, 145 Cal. 474); 
nor will errors of ‘‘discretion” be reviewed (Buckley v. Fresno County Superior 
Court, 96 Cal. 119). In some states this rule has been broadened by statute or 
judicial decision (N. Y. Civil Practice Act, § 1304; Dinsmore v. Manchester, 
76 N. H. 187); but where it persists, it is often extended to apply to review of 
the determinations of administrative tribunals with confusing effect (People 
ex rel. Whitney v. San Francisco Fire Dep’t., 14 Cal. 479; Central Pacific R. R. 
Co. v. B’d of Equalization, 46 Cal. 667). To make the writ a satisfactory in- 
strumentality for judicial review of administrative determinations, statutory 
modification of its scope is usually desirable in the direction followed by some 
workmen’s compensation acts: cf., e. g., Henning’s General Laws of California, 
Act 2781, § 67, where a not altogether happy attempt is made to combine the 
‘jurisdictional theory’’ of review with a proper doctrine as to the review of 
‘‘facts.”’ Perhaps the best statement of the law, warped to reach a sound result 
from this unsatisfactory standpoint, is in the opinion in State ex rel. Milwaukee 
Medical College v. Chittenden, 127 Wis. 468: “‘We must take note of a differ- 
ence between jurisdictional error as to a court proceeding according to the 
course of the common law and such error as to a mere tribunal exercising quasi- 
judicial authority. In the former, jurisdiction of the party and subject-matter 
being established, the determination cannot be successfully challenged for such 
error, though the basic questions of fact rest upon insufficient evidence, or have 
no foundation whatever therein. The judgment in such circumstances may be 
erroneous, but not reversible upon writ of certiorari for jurisdictional defect. 
In the latter, a clear violation of law in reaching a result within the power of the 
tribunal to reach, proceeding properly, is jursidictional error. In the former, 
the evidence is not reviewable at all. In the latter, it may be reviewed, but only 
to the extent of determining whether there is evidence upon which the tribunal 
could reasonably and honestly have reached the conclusion which it did. The 
evidence cannot be weighed for the purpose of determining whether the same 
clearly preponderates against the decision. It may be looked into only to see 
whether there was competent evidence, sufficient in reason, to incline the mind 
efficiently to the conclusion reached. In the first, a conclusion without any 
credible evidence to support it, or any evidence at all, is mere judicial error. 
In the second, want of credible evidence which, in case of the verdict of a 
jury, would be sufficient upon appeal to require a reversal is jurisdictional 
error — error committed outside of jurisdiction, instead of in the exercise 
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dustrial accident boards under workmen’s compensation acts 
illustrates the application of sounder principles of review. 
The statutes generally provide for review by certiorari or by 
a proceeding in the nature of an appeal,'* upon which the 
courts decline to reéxamine the board’s “‘findings of fact,” 
except to determine whether there is evidence reasonably to 
support them.'® The latter question is said to be one of law.’* 


of jurisdiction, where the writ takes hold, performing its function of return- 
ing the tribunal to its proper sphere of action.’”” A more direct and sensible 
method of reaching the same result without any use of the doctrine of ‘‘juris- 
dictional facts” is followed in Jackson v. People, 9 Mich. 111; see above, 
Chapter III, note 79, p. 62. In Noble v. Union River Logging R. Co., 147 U.S. 
165, a case involving review of a determination by public land officials of the 
Federal government, Mr. Justice Brown took an entirely different view of 
“Jurisdictional facts.” He drew no distinction whatever between ‘‘courts 
proceeding according to the course of the common law” and “special tri- 
bunals exercising quasi-judicial authority.”” On the contrary he divided 
“jurisdictional facts” in proceedings before both sorts of tribunals into two 
classes: (1) facts which are ‘“‘strictly jurisdictional,’ such as whether in an 
action at law the defendant was served with process, or whether in proceedings 
before the Land Department the land patented by the officials was part of the 
public domain; (2) facts which are “‘quasi-jurisdictional,’”’ as the diversity of 
citizenship requisite to confer jurisdiction upon the federal courts, or the 
existence of the non-swamp character necessary to give jurisdiction over cer- 
tain lands to the Land Department. As to this latter category of ‘‘quasi- 
jurisdictional” facts, Mr. Justice Brown asserted that while they ‘‘are neces- 
sary to be alleged and proved in order to set the machinery of the law in 
motion, yet, when established to the satisfaction of the court, they cannot be 
attacked collateraily. With respect to these facts, the finding of the court is 
as conclusively presumed to be correct as its finding with respect to any other 
matter in issue between the parties.’’ The effect of this doctrine would be to 
withdraw from the courts the power even to examine whether “ quasi-juris- 
dictional”’ facts were rationally supported by evidence, while on the other 
hand it would make it necessary for the court to reach its own independent 
conclusion from the evidence as to the existence of ‘‘strictly jurisdictional” 
facts; and meanwhile it would leave open the critical central question of what 
facts were “‘strictly,” and what others ‘quasi,’ jurisdictional. 

14 F£. g., California Workmen’s Compensation Act of 1917 (Henning, Gen- 
eral Laws of California, ed. 1920, Act 2781), sec. 67; Mass. St. 1912, c. 571, 
§§ 12, 13. For statutory provisions governing judicial review of determinations 
of industrial accident boards in the different states, see Workmen’s Compensa- 
tion Laws of the United States and Foreign Countries, United States Dept. of 
Labor Bulletin 203. 

15 In re Burns, 218 Mass. 8; In re Nickerson, 218 Mass. 158; In re Mely, 
219 Mass. 136; Kennerson v. Towboat Co., 89 Conn. 376. 

16 In re Buckley, 218 Mass. 354; California Workmen’s Compensation Act 
of 1917, sec. 67. 
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This is a better way of expressing an obvious rule than the 
ambiguous distinction between so-called “jurisdictional” 
and other facts, and the statement that as to jurisdictional 
facts the courts will examine the evidence.” The danger 
latent in the latter form of expression is that it may tempt 
the Court to draw its own conclusion from the evidence as 
to the existence of such facts, instead of limiting itself to 
examining whether or not the board’s conclusion was within 
the bounds of rational inference. The determinations of indus- 
trial accident boards are more obviously adjudications than 
those of almost any other administrative body, because they 
sit avowedly to determine contested rights between indi- 
viduals. This is perhaps the reason for the application of a 
more intelligent doctrine of review, unobstructed by the 
limitations of precedents applying to older forms of purely 
executive action. 

On the face of the decisions the really critical point in con- 
nection with court review of the determinations of adminis- 
trative agencies acting under the police power is to guarantee 
to the individuals affected proper notice and hearing in the 
course of the administrative proceedings. This necessary 
protection is insufficiently safeguarded. Where the adminis- 
trative action must necessarily be summary, as in the de- 
struction of disease-breeding substances, preliminary notice 


17 Great Western Power Co. v. Pillsbury, 170 Cal. 180; Employers’ Assur- 
ance Corporation v. Industrial Accident Commission, 170 Cal. 800. In the 
latter case the court said: “‘Award made bythe commission is subject to review 
and annulment where the finding on any jurisdictional fact is without the 
support of substantial evidence, and this notwithstanding the provision of the 
act that the findings of the commission on questions of fact shall be conclusive 
and final.” This language is due to the “‘jurisdictional” theory of review which 
governs the scope of the writ of review (i. e., certiorari) in California. This re- 
quires the courts to determine the existence of the “jurisdictional” facts: ‘‘The 
industrial board has no jurisdiction to apply the act .. . to an accident not 
within the provisions of the act,’’ Couter v. Simpson Construction Co., 264 
Ill. 488, at p. 495. But in order to reach a sound result the courts, inconsis- 
tently with the theory, refuse to determine for themselves the existence of the 
“jurisdictional fact,’ but limit themselves to inquiring whether there was 
evidence upon which the commission could reasonably have found that it 
existed. The typical attitude of the courts is expressed in Milwaukee Coke 
Co. v. Industrial Commission, 160 Wis. 247: ‘There is evidence in the case 
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and hearing have no doubt to be dispensed with; '* but where 
the question is as to such matters as the filling up of a pond 
or the stoppage of a discharge of sawdust into a pond, there 
seems no good reason why a hearing should not first be had, 
as the delay involved would be unimportant. Yet in both 
these situations it has been held that administrative orders 
could be made and enforced without giving the parties af- 
fected an opportunity to be heard.’® President Goodnow 
attributes this result to a mere historical survival of old com- 
mon-law methods for the abatement of a nuisance by private 
self-help,”° “‘ the sanitary officer possessing in theory the pow- 
ers possessed by private individuals under the early English 
law. . . . The courts usually justify their decisions as to the 
remediless position of the individual by calling attention to 
the necessity of haste and the consequent impossibility of 
providing a hearing. The argument is valid with respect to 
cases of infectious disease, impure food and a series of similar 
matters. It is not valid, however, in cases such as reconstruc- 
tion of buildings which when erected conformed to the law; 
but in such cases it is commonly the rule that no hearing is 
either provided by law or granted by the police authorities. 
Cases are too common where orders are issued by health or 
other police authorities, the compliance with which involves 
the expenditure of large sums of money, where the house- 
owner has never had the slightest opportunity to be heard 
and first learns of the proceedings through the service on him 
which supports the findings of fact made by the Commission, hence it cannot 
be said that the board acted without or in excess of its powers, even though 
this court, if trying the fact, might reach a different conclusion. If there was 
substantial credible evidence supporting the findings of the Commission, the 
courts cannot interfere”; and again in Western Indemnity Co. »v. Pillsbury, 
170 Cal. 686: ‘The power of review extends to the inquiry whether a finding 
of a jurisdictional fact is wholly without the support of any substantial evi- 
dence. ... The court may, under a writ of certiorari, inquire into the sufficiency 
of the evidence to sustain findings of the jurisdictional facts underlying the 
power of the commission to award compensation.” In California this doctrine 


has been embodied in the statute. 
18 North American Cold Storage Co. v. Chicago, 211 U.S. 306. 
19 People ex rel. Copcutt v. Board of Health, 140 N. Y. 1; Commonwealth 


vy, Sisson, 189 Mass. 247. 
20 Rep. Amer. Bar Assoc. (1916), xlvi, 414. 
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of the order.’ 2! It should be held essential to due process 
that statutes authorizing administrative exercise of the police 
power in such instances should carry a requirement of proper 
notice and hearing. The clumsy resort to a subsequent dam- 
age suit against the officials, which almost never affords an 
adequate remedy, can then be dispensed with, and judicial 
review placed on a proper footing. 


IV 


A factor which should always be given due weight in the 
development of guiding principles as to the scope of court 
review is the relative prominence of the particular adminis- 
trative agency to whose acts review is to be applied. This 
consideration has found tacit recognition in the rule which 
restricts the scope of the remedies available against certain 
high officers.22 Where a governmental agency is sufficiently 
outstanding to be under the influence of public scrutiny and 
opinion, there is not the same necessity for judicial scrutiny 
of its discretion as to matters of fact and policy that there is 
in the case of minor officials whose obscurity offers a cloak to 
arbitrary action. Therefore, although the Interstate Com- 
merce Commission often acts in the dual capacity of com- 
plainant and judge, the danger of its becoming an instrument 
of oppression is not sufficiently real to require or justify court 
review of its findings on the merits when balanced against the 

21 The situation criticised by President Goodnow is forcefully illustrated by 
the notorious English case of Local Government Board ». Arlidge, [1915} A. C. 
120; [1914] 1 K. B. 160, where it was held in substance that an order of an ad- 
ministrative tribunal was not vitiated by the fact that the person against whom: 
the order was directed was not permitted to have an oral hearing or access to 
evidence presented by the complainant. For criticism and discussion see note 
in Harv. Law Rev., xxviii, 198; Pound, Proceedings New Hampshire Bar Assoc. 
(1917), p. 18; Dicey, Law of the Constitution, 8th ed., pp. xxxvii-xlvii. 

2 Judicial process will not issue to the Chief Executive, see People v. 
Bissell, 19 Ill. 229 (state governor); heads of executive departments of state 
are not liable in damages for their acts, Stokes v. Kendall, 12 Peters, 524; see 
also Spalding v. Vilas, 161 U.S. 483. But the state courts are in conflict on 
the question whether mandamus will issue to the governor to compel him to 
perform a ‘ministerial ”’ act. Twelve states hold in the affirmative, seventeen 


in the negative. See H. F. Kumm in Minnesota Law Review, ix, 21; 6 L. R. A. 
(N. 8.) 750; 32 L. R. A. (N.S.) 355; Harv. Law Rev., xii, 208. 
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consideration of its special fitness to deal with the matters 
that come before it. In lesser degree the same consideration 
applies to utility commissions in the states. 

On the other hand, the comparative obscurity of many so- 
called expert bodies in state and local administration may 
well counterbalance any argument that can be drawn from 
their supposed technical qualifications in favor of allowing 
them a wide freedom from court control. As matters stand, 
although these bodies are theoretically composed of experts, 
the facts are often otherwise. A recent enumeration mentions 
a commissioner of health in an American city who was a 
harness-maker; a commissioner of public utilities who was a 
barber; a commissioner of sanitation who was a house-mover; 
and another commissioner of health who was an undertaker.” 
The law must adapt itself to the society which it finds, and 
facts such as these cannot be minimized. The development 
of popular government since Coke has largely diminished the 
need for the courts to act as a protection for the individual 
against oppression by the great central organs of government; 
but popular government has brought its own evils, which are 
nowhere so evident as in the sedimentary levels of its ad- 
ministrative officialdom. 

23 Raymond B. Fosdick in New Republic, xxvi, 152, In this connection 
words written by Charles Francis Adams in 1878 4 propos of the membership 
of state railroad commissions are still pertinent: ‘‘In America there are not 
many specialists, nor have the American people any great degree of faith in 
them. .. . Accordingly, in making up commissions to deal with the most com- 
plicated issues arising out of our modern social and industrial organization, 
those in authority are very apt to conclude that one man can do the work about 
as well as another. .. . The executives of the states in selecting the members 
{of the railroad commissions] seemed to regard any antecedent familiarity with 
the railroad system as a total disqualification. . . . Farmers, land surveyors, 


men of business and politicians were selected,” Railroads, Their Origin and 
Problems (N. Y., 1878), pp. 132, 133. 


CHAPTER X 


COURT REVIEW OF DETERMINATIONS MADE IN THE 
ADMINISTRATION OF THE BUSINESS 
OF GOVERNMENT 


ADMINISTRATIVE determinations which touch private inter- 
ests are made not only when government is interfering di- 
rectly with conduct or property for purposes of economic 
regulation or police control, but also when it is providing for 
its own existence, managing its own business and disposing 
of its property. The two situations differ in that the inter- 
ference involved in the former cases is the gist of the govern- 
ment’s action, while in the latter it is relatively incidental and 
secondary. Recent developments, however, have introduced 
complications into any attempt to thus distinguish between 
the activities of government as an operating agency and its 
exercise of its function of regulation. For modern govern- 
ment responds to the demand for introducing order into a 
congested civilization not only by extending its supervision 
over ever more lines of human conduct, but also by under- 
taking itself to perform directly many services which formerly 
were left to private enterprise.' In its capacity of public- 
service corporation, determinations affecting individual in- 
terests are made in the course of managing the government’s 
business, as, for example, in administering the post-office, 
which otherwise would belong to its regulatory function. 
And so, in discussing the application of law to administrative 
determinations made as part of carrying on the business of 
government, we must be alert to distinguish between a 
number of situations which call for the application of very 
different principles. 


1 EF. g., the post-office; Federal operation of railways; and the ownership 
and management of water and lighting systems by municipalities. 
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i 


The basic type of cases in this field are those which concern 
the relations of governmental officers among themselves, in- 
volving the respective rights and duties of superior and in- 
ferior, the power of dismissal, and the rules of promotion. In 
such matters, whether or not closely governed by statutes, 
the courts interfere as little as possible. Public office is not 
private property and vested interests are not at stake.? 
Every consideration of operating efficiency, on the contrary, 
demands that free discretion should be allowed executives to 
mould the organization of their offices flexibly to the require- 
ments of their policy, unhampered by strict rules of law, and 
undelayed by a resort to court proceedings.* Discipline must 
be maintained in a way that would not be possible if sub- 
ordinates could appeal over the heads of their superiors to a 
law court. It has therefore been held that the power of ap- 
pointment carries with it the power of removal or dismissal 
in the uncontrolled discretion of the appointing officer,‘ and 
statutes seeming to limit the power have been strictly con- 
strued so as to preserve it. The cases have gone far. In 
Parsons v. United States ° a statute providing that United 
States district attorneys should be appointed for a term of 
four years, was construed to mean for a term of four years, 
unless cut short by prior removal. In Shurtleff v. United 
States ° a statute creating the office of general appraiser pro- 
vided that the officer might be removed at any time “for 

2 Butler v. Pennsylvania, 10 How. 402; Crenshaw v. United States, 134 
U.S. 99; United States v. Fisher, 109 U.S. 143; People v. Devlin, 33 N. Y. 269. 

3 An injunction will not be granted to restrain an appointment or removal 
or reassignment of duties of a public employee, though in violation of law, 
White v. Berry, 171 U.S. 366. For an argument by a civil-service reformer in 
favor of leaving a wide discretionary power of removal to heads of depart- 
ments to enable them to maintain discipline and efficiency, see W. D. Foulke’s 
careful ‘Brief in Opposition to Exclusive Power over Removals by Civil- 
Service Commissions,” printed as an appendix to his Fighting the Spoilsmen, 
pp. 326 ff. 

4 Ex parte Hennen, 13 Peters, 230, where the incumbent was removed 
merely to make room for a personal friend of the appointing officer; State v. 
Curtis, 180 Ind. 191; Town of Davis v. Filler, 47 W. Va. 413, 6. 

5 167 U.S. 324. 6 189 U.S. 311. 
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inefficiency, neglect of duty or malfeasance in office.” It was 
decided that the enumeration of specific grounds did not de- 
prive the appointing power of the right to remove for other 
reasons, or for none at all. In Reagan v. United States,’ 
where a statute provided for removal ‘‘for causes prescribed 
by law,’’ and no causes were affirmatively specified by stat- 
ute, the power of removal was held to be absolute. 

The need for greater efficiency in the public service has 
sometimes been thought to require a more secure and less 
capricious tenure for civil officials. Civil-service laws passed 
with this public end in view would be of small avail had they 
not necessarily been construed to confer private rights on the 
holders of the protected positions.* But the degree of pro- 
tection given by such laws depends in large measure on the 
attitude of the courts, which is not favorable to close scrutiny 
of the acts of the removing power. Thus, where a statute 
provides that an officer or employee may be removed only 
after charges have been preferred against him and an oppor- 
tunity given him to defend himself, it has been decided that 
if these procedural requirements of notice and hearing have 
been met, the courts will not go behind a determination 
ordering his removal.® Again, where the statute provides 
that removals may be made only for specified causes, it is 
settled law that the power of removal cannot be exercised 
without due notice and after an opportunity to be heard; !° 
but even here it has been held that the courts will not review 
the findings to see whether the statutory cause of removal 
has in fact been made out.!! Nor does the protection of the 


7 182 U.S. 419. 

§ People v. New York Civil Service Board, 5 App. Div. (N. Y.) 164; United 
States v. Wickersham, 201 U.S. 390. 

* Dullam », Willson, 53 Mich. 392; In re Guden, 171 N. Y. 529; People v. 
Brady, 166 N. Y. 44. 

10 In re Guden, 171 N. Y. 529, 64 N. E. 451; Ham »v. Boston Police Board 
142 Mass. 90; Benson v. People (Col. Ap.) 50 Pac. 212; Willard’s Appeal, 
4 R. I. 597; State v. Hawkins, 44 Ohio St. 98, at p. 115; Biggs ». McBride, 
17 Ore. 640; Shurtleff v. United States, 189 U. 8. 311. 

4 State v. Frazier, 48 Ga. 137; State v. Hay, 45 Neb. 321; State v. Wilson, 
121 N. C. 425; State v. Hawkins, supra; contra, State v. Henry, 60 Fla. 246. 
The New York law is contra. See below. 
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civil-service laws prevent summary dismissals for ‘‘econ- 
omy,’’? unless economy is assigned as a reason under circum- 
stances showing that it is palpably false.? The prevailing 
attitude of the courts was expressed in Keim v. United 
States: ‘It has been repeatedly adjudged that the courts 
have no general supervising power over the proceedings and 
actions of the various administrative departments of the 
government. . . . The interference of the courts with the per- 
formance of the ordinary duties of the executive departments 
would be productive of nothing but mischief and we are quite 
satisfied that such a power was never intended to be given to 
them.” 

In New York, however, the power of removal from office for 
cause has been held to be a “‘judicial”’ power, so that a de- 
termination made in its exercise is reviewable on certiorari,!® 
and on such review the courts may examine the facts and 
quash a determination without evidence reasonably to sup- 
port it.*° But this situation is exceptional, and even in New 
York the courts will not entertain certiorari except where 
the power of removal is restricted to a removal for cause.” 
Again, the New York courts have exercised a fairly broad 
review of determinations made by the state Civil Service 
Commission. Thus it has been held that, where the Commis- 
sion is given power to determine whether of not it is practi- 
cable to select a particular class of employees by competitive 
examination, the question is one of law for the courts, and the 
determination of the Commission will be reviewed when the 
facts as to the nature and duties of the position have been 


12 Phillips v. Mayor, etc., 88 N. Y. 245; People v. Mayor, 149 N. Y. 215; 
People v. Dalton, 32 Misc. (N. Y.) 109; Stivers v. Jersey City, 70 N. J. Law, 
606. 

13 United States v. Wickersham, 201 U. S. 390; Jones v. Willcox, 80 App. 
Div. (N. Y.) 167. 

14 177-U.8. 290. 

15 People v. Nichols, 79 N. Y. 582. 

16 People ex rel. Masterson v. French, 110 N. Y. 494; People ex rel. Hogan 
v. French, 119 N. Y. 493; People v. Wright, 7 App. Div. (N. Y.) 185. In the two 
latter cases the court in effect decided on its own opinion as to the weight of 
the evidence. 

17 People v. Brady, 166 N. Y. 44. 
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ascertained; 18 but where the question is a fairly debatable 
one as to which men may reasonably differ, the courts will 
not substitute their conclusion for that of the Commission.!® 
Where the name of an applicant should have been placed on 
the eligible list but was not, the courts will compel the Com- 
mission to place it there; 2° but they will not disturb a classi- 
fication by the Commission which is not unreasonable.”! 

The arguments against judicial interference with the ap- 
pointment and removal of public officials apply with greater 
force in the case of persons employed in the military and 
naval services; 22 and here the requirements of discipline are 
such that it is necessary to allow even the rights of life and 
liberty of persons in the service to be concluded by the judg- 
ment of courts martial.” 


II 


Next may be put cases where government comes into con- 
tact with private individuals in the exercise of a power es- 
sential to its own existence, as when it requires them to pay 
taxes, or drafts them to serve in the army or navy. Here from 
the point of view of the individual the need for protection 
against oppression is the same as that which sets limits to 
governmental exercise of the police power. On the other 
hand, the governmental functions concerned are fundamental 
to the existence of government itself, and so to the good order 
and welfare of society. There is accordingly a stronger argu- 
ment against impairing executive efficiency by court review. 


18 Chittenden v. Wurster, 152 N. Y. 345. 

19 People v. McWilliams, 185 N. Y. 92. 

20 People v. Civil Service Commission, 138 App. Div. (N. Y.) 309. The 
Civil Service Commission may not alter its eligible list on the ground of fraud 
unless in the judgment of the court there was fraud in fact, People v. McBride, 
226 N. Y. 252. 

21 Simons v. McGuire, 204 N. Y. 253, 97 N. E. 526. 

2 Crenshaw v. United States, 134 U.S. 99; Blake v. United States, 103 
U.S. 227; Reaves v. Ainsworth, 219 U. S. 296; In re Giddings, 22 Pick. 
(Mass.) 406; Shattuck v. Gilson, 19 N. H. 296; In re Opinion of Justices, 
4 R. 1. 585; People v. Hill, 126 N. Y. 497. 

*3 In re Reed, 100 U.S. 13; Smith v. Whitney, 116 U.S. 167; Johnson v. 
Sayre, 158 U.S. 109. 
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This argument seems to justify the courts in limiting their 
review to very narrow scope in the draft cases.”4 

In considering the tax cases a number of distinctions must 
be taken. Cases like Murray’s Lessee v. Hoboken Land 
Co.,?> are really disputes between the government and one 
of its own revenue officers, where the principles governing 
the relations of subordinate and superior apply, and the 
courts should so far as possible refuse to interfere. On the 

other hand, where the dispute is between the government and 
- a private taxpayer, two of the same principles come into play 
as in administrative exercise of the police power. Where it is 
mainly expert knowledge and judgment which are required to 
settle the issues, the courts should treat as conclusive the 
determination of the proper officials. This is often true, for 
instance, in cases involving administration of the customs 
and internal-revenue laws. Whether or not this task is to be 
regarded as the interpretation of law, it is,in most instances, a 
technical matter, and only by leaving it to the determination 
of the administrative officials themselves can a helpful uni- 
formity of decision, and ultimately a body of consistent ad- 
ministrative practice, be built up. This is not a field for the 
development of general rules of law but rather for the evolu- 
tion of rules of technical practice. This seems the real justi- 
fication for decisions like Cary v. Curtis, ?° Bartlett v. Kane,” 
and Hilton v. Merritt.22 On the other hand, that the courts 
need to scrutinize the record for the purpose of developing 
rules of general law to meet situations which are important 
enough to demand such rules is fairly shown by the Stock 
Dividend case.?® Sometimes only a general rule of law can 

24 See my Building of an Army (Century Co., New York, 1922), pp. 178-185; 
Angelus v. Sullivan, 246 Fed. 54; Boitano v. Dist. Board, 250 Fed. 812; ex 
parte Kitzerow, U. 8S. District Court for Eastern District of Wisconsin, re- 
ported in Department of Justice, Interpretation of War Statutes Bulletin, No. 98. 
But it was said that the decisions of the draft boards would be sustained only 
where there was ‘‘evidence to support the finding,” ex parte Blazekovic, 248 
Fed. 347, Pascher v. Kinkead, 250 Fed. 692, ex parte Romano, 251 Fed. 762; 
and would be reviewed by the courts upon a question of law going to the board’s 
jurisdiction, Matter of MacDonald, 253 Fed. 99. 


25 18 How. 272. 26 3 How. 236. 27 16 How. 263. 
28 110 U.S. 105. 29 Wisner v. McComber, 252 U.S. 89. 
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give the needed certainty for an important and doubtful 
situation of frequent occurrence; and arule of this nature, as 
we have seen, can properly come only from a law court. 

Another factor which should move the discretion of the 
courts in determining whether or not to review in tax cases 
is one which was also suggested in considering police regula- 
tion — namely, the prominence and tenure of the officers 
whose acts or determinations are questioned. There is a 
sound principle in cases like Field v. Clark.*° From acts of 
aggression and arbitrary oppressiveness the citizen ought to 
be protected against great officers as against small; but where 
the question is not one of arbitrary action but merely of the 
reasonable or unreasonable exercise of discretion, the pro- 
tection of the courts is not so vital where the competency of 
the officer is subject to public scrutiny and correction. As a 
general rule, then, for cases involving the exercise of the tax- 
ing power, we may say that the courts ought to review the 
merits of the exercise of discretion only in cases of action by 
petty officials in matters calling for no expert or technical 
judgments of fact. 

This protection, however, is not accorded to the taxpayer 
in as full measure as it might be. President Goodnow has 
thus described the existing situation: ‘‘The individual is by 
the American law of taxation quite commonly subjected to 
the arbitrary discretion of the tax authorities, so far as con- 
cerns questions of assessment and valuation; and because of 
the inadequacy of the judicial remedies available finds it 
difficult, — if not impossible, — in many cases, to secure a 
judicial review even of questions of law. This is particularly 
true of the smaller taxpayers.” #! 

It has been held by the Supreme Court that the ‘‘due 
process” clause of the Constitution does not require that 
there should be an opportunity to review judicially assess- 
ments made by tax officials.®? It has also been said that “‘ due 
process” as applied to the assessment and collection of taxes 

8° 143 U.S. 646. See also Louisiana v. McAdoo, 234 U. 8. 627. 


*! Rep. Amer. Bar Assoc. (1916), xli, 408, at p. 414. 
McMillen v. Anderson, 95 U. S. 37. 
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does not imply the right to such notice and hearing as are 
considered to be essential to the validity of the proceedings 
of judicial tribunals.** It has been held, for instance, that 
notice by statute need be the only notice given, and the 
Court has said: ‘‘Nor is there any hardship in this matter. 
The Board [of Equalization] has its time of sitting, fixed by 
law. Its sessions are not secret. No obstructions exist to the 
appearance of anyone before it to assert a right or redress a 
wrong, and in the business of assessing taxes this is all that 
' ean reasonably be asked. As all valuation of property is more 
or less a matter of opinion, we see no reason why the opinion 
of the court should be better or should be substituted for that 
of the Board whose opinion the law has declared to be the one 
to govern the matter.” ** The doctrine of Murray’s Lessee 
v. Hoboken Land Co.** has in fact been extended from dis- 
putes between the government and its tax collectors to the 
relation between government and taxpayer.*® But the Court, 
in cases where it has expressed these views, has generally said 
or implied that the taxpayer would be entitled to injunctive 
relief against a tax absolutely illegal, or at least might bring 
an action at law to recover the amount of such a tax paid 
under protest.*” In short, the effect of the decisions is that 
there need be no judicial review of the determinations of tax 
officials on questions of assessment or valuation, although 
such review is constitutionally necessary as to the legal ques- 
tion of liability to the tax. 

Accordingly, it is the prevailing rule that the valuation of 
property for taxation by the administrative authorities is 
final and conclusive upon the courts in any action brought 
by the taxpayer to contest the tax.** Some courts, however, 
have held, even in the absence of statute, that where the tax 

33 Kentucky Railroad Tax cases, 115 U.S. 321, at p. 331. See also the Bi- 
metallic case, 239 U. S. 441. 

% State Railroad Tax cases, 92 U.S. 575, at p. 610. 

36 18 How. 272. 

36 Davidson v. New Orleans, 96 U.S. 97, at p. 107. 

37 McMillen v. Anderson, 95 U.S. 37, at p. 42; Davidson v. New Orleans, 


96 U.S. 97, at p. 105. 
38 San José Gas Co. v. January, 57 Cal. 614; Bank v. San Francisco, 142 


Cal. 272, at p. 288; Birch v. County of Orange, 59 Cal. App. 133. 
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officials have proceeded arbitrarily and in wilful disregard of 
the law so as to impose unequal burdens upon certain tax- 
payers, or where there has been “‘a grossly inequitable and 
palpably excessive over-valuation,” the assessment will be 
treated as ‘‘constructively fraudulent,’ and the taxpayer 
may recover the excess taxes paid.*® Elsewhere statutes im- 
pose upon the courts the duty of amending assessments when 
satisfied that the assessed valuation is too great.*° 

In general, however, the protection accorded the taxpayer 
against arbitrary assessment is sporadic and uncertain. The 
tendency of the courts is against granting relief. Their atti- 
tude has been expressed by the Supreme Court: “‘It is upon 
taxation that the several states chiefly rely to obtain means 
to carry on their respective governments and it is of the ut- 
most importance to them that the modes adopted to enforce 
the taxes levied should be interfered with as little as possible. 
Any delay in the proceedings of the officers upon whom the 
duty has devolved of collecting the taxes may derange the 
operations of government and thereby cause serious detri- 
ment to the public.’ 

No fault can properly be found with this refusal of the 
courts to revise the findings of administrative officials on 
questions of valuation where not beyond the bounds of rea- 
sonableness. The real basis of criticism of the judicial review 
available in tax cases is the almost insuperable difficulty ex- 
perienced by the aggrieved taxpayer in securing judicial 
relief against unfair and discriminatory assessments and 
even against the collection of palpably illegal taxes. Much 
of this difficulty is due to procedural obstacles which effec- 
tively block up all channels of substantial relief. Thus it has 
been held in New York that an assessment for taxes is in the 
nature of a judgment, which cannot be attacked collaterally, 
and that therefore no suit can be brought to recover taxes 

** Birch v. County of Orange, 186 Cal. 736; Gold Mines v. Stevens County, 
91 Wash. 437; Southern Oregon Co. v. Coos County, 39 Ore. 185; Danforth »v. 
Livingston, 23 Mont. 558; Keokuk Bridge Co. v. People, 161 Ill. 514; People’s 
Gas Light Co. v. Stuckart, 286 Ill. 164. 


‘0 Royal Mfg. Co. v. Rahway, 75 N. J. Law, 416. 
"' Dows v. Chicago, 11 Wall. 108, at p. 110. 
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paid under protest, because such a suit is a collateral attack.” 
Again it has been held that where a tax is invalid, an injunc- 
tion against its enforcement will not be granted, on the theory 
that to grant such an injunction would be to recognize a 
nullity. One of the outstanding defects long noticed by 
economists in the so-called general property tax which sup- 
plies so large a part of the revenue of our state and local gov- 
ernments is the gross inequality of assessment which almost 
always characterizes its administration.“ The helplessness 
' of the taxpayer is illustrated by the case of Mercantile Na- 
tional Bank v. The Mayor.*® There personal property in the 
city of New York was assessed for taxation at its full value. 
The taxpayer claimed that, inasmuch as real estate in the 
same city was assessed at not more than sixty per cent of its 
value, personal property should be assessed accordingly. He 
therefore tendered to the tax collector sixty-five per cent of 
the tax demanded, and, when the collector refused to accept 
anything less than the full tax, brought suit to restrain the 
collection of the excess over the amount tendered. A de- 
murrer to the complaint was sustained and the decision was 
affirmed onappeal. The Court of Appeals recognized that the 
substance of the complaint was that real property was as- 
sessed at a different rate from personal property, but said 
that this inequality did not constitute a legal grievance, inas- 
much as different classes of property might be taxed at differ- 
ent rates. The court admitted that the assessor disregarded 
a general statutory rule, but said that this ‘‘ was in theexercise 
presumably of an honest and reasonable judgment... . Real 
property bears a greater proportion of taxes for the reason 
that, unlike personal property, it cannot be concealed. It is 
a fact of common knowledge that a disproportionate share of 

42 United States Trust Co. v. Mayor, 144 N. Y. 488. In an earlier case, 
Weaver v. Devendorf (1846), 3 Denio 117, it was held that no action for dam- 
ages would lie against assessors for overvaluing the plaintiff’s property, be- 
cause their action is “judicial,” and entitles them to judicial immunity. 

4 Stewart v. Palmer, 74 N. Y. 183. See cases in Ames, Cases in Equity, ii, 


72, note. 
“4 Seligman, Essays in Taxation, 8th ed., p. 20. 
45 27N. Y. Misc. 32; affirmed 50 App. Div. (N. Y.) 628; affirmed 172 N. Y. 


35. 
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the public burdens is thrown on certain kinds of property 
because they are visible and tangible, while others are of a 
nature to elude vigilance. Such considerations may well in- 
fluence a board of assessors to assess real estate upon a differ- 
ent basis of valuation in order to equalize the burdens of 
taxation.” 

The effect of this decision is, in the language of a critic, to 
declare ‘‘that the assessors may lawfully disobey the law; 
that in their discretion they may use a standard of valuation 
which the people of the state through the legislature have 
expressly declared that they may not use.” “ Its significance 
is that it emphasizes in an extreme form the predisposition of 
the courts to sustain the action of tax-officials in every case. 

Decisions connected with the collection of customs duties 
on imports by the Federal Government show a number of 
interesting peculiarities. While it was held in cases like 
Bartlett v. Kane and Hilton v. Merritt (supra) that valu- 
ations fixed by the customs officials were absolutely conclu- 
sive, and could not be re-examined in an action against the 
collector to recover back duties paid under protest, it was 
long possible in such an action to try the question whether the 
officials had classified the imported goods under the proper 
schedule of the tariff statutes, on the theory that if the classi- 
fication was erroneous, the duty based upon it was illegal and 
so could be recovered. The reports are accordingly full of 
actions to determine such questions as whether almonds were 
dried fruits,” whether ‘‘Scotch bonnets’”’ were hats or caps,*® 
whether dried beans were seeds or vegetables,‘® and whether 

46 Abbot, Justice and the Modern Law, p. 221; but ef. Johnson v. Wells 
Fargo & Co., 239 U.S. 234, where the Supreme Court sustained a decree grant- 
ing an injunction against the collection of a state tax on express companies, on 
the ground that the method used by the state administrative officials in assess- 
ing the value of the property of such companies on the basis of their gross in- 
come was a violation of a provision of the state constitution that taxes on the 
property of corporations should be assessed as nearly as possible in the same 
manner as taxes on the property of individuals. This decision was reached in 
spite of repeated refusals by the Supreme Court to restrain by injunction the 
collection of state taxes alleged to be illegal and void. See Singer Sewing 
Machine Co. v. Benedict, 229 U. S. 481. 


47 Holmes v. Collector, 1 Wall. 486. 
‘8 Toplitz v. Hedden, 146 U. S. 252. 49 Sonn v. Magone, 159 U. S. 417. 
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anchovy and bloater paste was a ‘‘sauce.’’ 5° Sometimes the 
task of interpretation was assumed by the court as a ‘‘matter 
of law,’’ resulting in a directed verdict; sometimes, as in the 
case of the bloater paste, it was held that it should be left to 
the jury as depending upon ‘‘commercial designation,” and 
so an issue of fact. The outcome was, that instead of a body 
of uniform technical interpretation being built up, the details 
of the tariff acts were in part filled in by the courts in the 
midst of their other duties, and in part left at the mercy of 
' the fluctuating discretion of separate juries. By the act of 
1890 *' a new procedure was instituted which abolished the 
right of action against collectors to recover illegal duties, and 
provided that protests against decisions of the lower customs 
officials were to be heard first by an administrative board of 
general appraisers, and might then be appealed to a United 
States Circuit Court. It was at once held that administra- 
tive determinations of value were as conclusive under the 
new procedure as under the old, and could not be reéxamined 
by the courts in the appeal proceedings; ** but the courts 
continued to decide questions of classification. The jury was 
eliminated, but such questions as whether loose pearls were 
jewelry,’ and whether skins of less than ten pounds weight 
were hides,*4 were ultimately determined by the courts, 
which, however, professed to apply the rule that ‘‘findings 
of fact”? by the general appraisers would not be disturbed 
if based upon conflicting testimony, nor unless without evi- 
dence reasonably to support them.®® But within a period 
of four days one judge held ‘“‘commercial similitude” to be 
first a ‘‘question of law,”°* and afterward a ‘‘question of 
fact.” *’ Furthermore, following earlier practice,** even 

50 Bogle v. Magone, 152 U. S. 623. 

5. Act of June 10, 1890, c. 407, U. S. Stat. at L., vol 26, p. 141. 

52 Passavant v. United States, 148 U.S. 214. 

53 Tiffany v. United States, 112 Fed. 672. 

54 Helmath v. United States, 135 Fed. 913. 

55 In re Van Blankensteyn, 56 Fed. 474. 

56 Dana v. United States, 91 Fed. 522, per Wheeler, J. 

57 United States v. Hahn, 91 Fed. 755, per Wheeler, J. 

58 Oberteuffer v. Robertson, 116 U.S. 499; Oelberman v. Merritt, 123 U.S. 
356. 


276 ADMINISTRATIVE JUSTICE 


questions of valuation were reéxamined when it was claimed 
that the officials had ‘‘acted on a wrong principle or contrary 
to law,” as by including items not legally forming a part of 
the dutiable value,®® or by following a wrong method in con- 
verting foreign money into American, or by failing to ex- 
amine the goods as required by the statute." And when the 
claim was made that the goods were not legally imports at 
all, and so not within the jurisdiction of the customs officials, 
it was held that the prohibition of the act of 1890 against 
suits to recover back the duty paid did not apply, but that 
such suits could be brought and sustained. This control 
of customs administration by the regular courts was prac- 
tically eliminated by the act of 1909 ® creating the court of 
Customs Appeals, and transferring to it the appellate juris- 
diction previously exercised by the regular Federal courts 
over the board of general appraisers. This tribunal, while a 
court, like the Court of Claims, in respect to its procedure, 
is in another sense practically an administrative body, in so 
far as its business is exclusively confined to cases arising 
under the administration of the tariff laws. Its decisions were 
at first made absolutely final, and remain so except for the 
fact that by a later statute “it has been made possible for the 
Supreme Court in its discretion to call up by certiorari de- 
cisions which it regards as of sufficient importance to review. 
I have found no instance where this power has yet been 
used. There has thus at last been created a mechanism 
whereby the details of tariff administration have been put 
beyond the reach of the ordinary courts and entrusted to a 
specialized body competent to build up a consistent body of 
technical practice, with full opportunity reserved for the pro- 
tection of ultimate substantive rights by the Supreme Court 
of the United States.*° Development in the administration 

59 United States v. Passavant, 169 U.S. 16. 

6° United States v. Klingenberg, 153 U. S. 93. 

6 United States v. Loeb, 107 Fed. 692. 

® In re Fassett, 142 U.S. 479; De Lima v. Bidwell, 182 U. S. 1. 

8 Act of Aug. 5, 1909, c. 6, U. S. Stat. at L., vol. 36, p. 100. 

5¢ Act of Aug. 22, 1914, c. 267, U. S. Stat. at L., vol. 38, p. 708. 


** For an interesting non-technical account of customs administration, see 
Benjamin Arthur Levett, Through the Customs Maze (17 State St., N. Y., 1923); 
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of the internal revenue and income tax laws seems to be 
moving slowly in the same direction.™ 


III 


In disposing of public lands to private individuals, the 
government is in effect dispensing a bounty, and, while the 
distribution must of course be made in accordance with 
statutory requirements, the would-be beneficiary has no 
standing to object to a fairly wide latitude of discretion on 
the part of the land officials. 

To the review of determinations of the United States Land 
Office,” there is, as in the tax cases, the obstacle of technical 
limitations on the procedure available for relief. The scope 
of review, as might be expected, is narrowest of all in the 
mandamus cases.®* The courts have practically refused to 
correct by mandamus even constructions of a statute made 
by the land officials. The Supreme Court has said in the 
leading case:® ‘‘Congress has constituted the Land Depart- 
ment a special tribunal with judicial functions. . . . Neither 
an injunction nor mandamus will lie against an officer of the 
Land Department to control him in discharging an official 
duty which requires the exercise of his judgment and dis- 
cretion. . . . The head of an executive department in the 
administration of the various concerns of his office is con- 
tinually required to exercise judgment and discretion. He 
must exercise his judgment in expounding the laws under 
which he is from time to time required to act. Whether he 
decided right or wrong is not the question. Having jurisdic- 
see also for the earlier period, J. D. Goss, History of Tariff Administration in 


Columbia University Studies in History, Economics, and Public Law, vol. i 
(1891). 

% See Charles D. Hamel, ‘‘The United States Board of Tax Appeals,” in 
Bulletin of the National Tax Association (Nov. 1924), vol. x, pp. 44-51. 

For the quasi-judicial function of the land officials, see C. R. Pierce, 
“The Land Department as an Administrative Tribunal,” in Amer. Pol. Sct. 
Rev., x, 271 ff., and Edward C. Finney, ‘‘The Board of Appeals, Department 
of the Interior,” ibid., pp. 290 ff. 

68 See above, Chapter III, p. 63. 

® United States ex rel. Riverside Oil Co. v. Hitchcock, 190 U. 8. 316. The 
rule is the same as to injunctions. Santa Fé Pacific R. R. Co. v. Lane, 244 
U.S. 492. 
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tion to decide at all, he necessarily had jurisdiction, and it 
was his duty, to decide as he thought the law was, and the 
courts have no power whatever under those circumstances 
to review his determination by mandamus or injunction.” 7° 

Of course a patent may be attacked directly by the govern- 
ment in a proceeding in equity to set it aside because pro- 
cured by fraud ” or mistake.” The courts will then examine 
whether or not fraud was practised on the land officers or 
essential facts misrepresented, and their finding of fact repre- 
sented by the issue of the patent will not conclude the govern- 
ment from showing the fraud; but the Supreme Court has 
said that this jurisdiction should be exercised with extreme 
caution and the relief refused unless the fraud is proved not 
merely by a preponderance of the evidence but beyond a 
reasonable doubt.” 


70 Accord, United States ex rel. Ness v. Fisher, 223 U.S. 683; United 
States ex rel. Hall v. Payne, 254 U.S. 343. In United States ex rel. McBride 
v. Schurz, 102 U.S. 378, where a patent had already been duly signed by the 
President, sealed with the seal of the United States, recorded in the proper 
book of the general Land Office and countersigned by the recorder, and there- 
after the Secretary refused to deliver it to the patentee, the writ was allowed 
on the ground that the administrative officials no longer had any rightful con- 
trol over it, but were under a legal obligation to perform the purely ministerial 
act of delivery. See also In re Emblen, 161 U.S. 52. In Santa Fé Pacifie R. R. 
Co. v. Fall, 259 U.S. 197, an injunction was granted restraining the Secretary 
of the Interior from cancelling selections of lieu lands by a railroad company. 
The Court held that the Secretary had no authority under the statute to take 
into consideration facts as to the value of the land which did not appear at 
the date the selection was made. For further discussion of the decision see 
below, p. 286. 

71 Williams v. United States, 138 U. 8.514; Maxwell Land Grant Case, 121 
U.S. 325; Linn Timber Co. v. United States, 236 U.S. 574. But the land 
officials themselves may not, on the theory that their predecessors have been 
imposed upon, revoke a patent which has been duly issued, Noble v. Union 
River Logging R. Co., 147 U.S. 165. 

7 Germania Iron Co. v. United States, 165 U. S. 379. In such a case the 
cancellation of the patent simply restores to the Land Department its juris- 
diction to issue a patent or not to the defendant, as it may finally determine. 

** Washington Securities Co. v. United States, 234 U.S. 76. 

™ “The deliberate action of the tribunal [i. e., the Land Department] to 
which the law confides the determination of all preliminary questions . . 
demands that to annul such instruments and destroy the title claimed under 
it, the facts on which the action is asked must be clearly established by evidence 
satisfactory to the court. ... The testimony must be unequivocal and convinc- 
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Determinations of the land officials come most frequently 
into question in collateral proceedings at law or in equity 
between contending claimants for the land covered by a 
patent. The grounds which the courts have assigned for 
their consent or refusal to review the administrative deter- 
mination in such cases are by no means consistent, but the 
principles followed are fairly clear. On the one hand it is 
said that the Land Office is a ‘‘special tribunal’ created by 
Congress, which, in hearing testimony and reaching a de- 
cision between opposing claimants, acts judicially. Therefore 
“‘their judgment as to matters of fact properly determinable 
by them is conclusive when brought to notice in a collateral 
proceeding. Their judgment in such cases is like that of other 
special tribunals upon matters within their exclusive juris- 
diction, unassailable except by a direct proceeding for its 
correction or annulment.’’*® On the other hand, it is said that 
the courts ‘‘cannot exercise any direct appellate jurisdiction 
over the rulings ” of the land officials, because such a func- 
tion is not judicial; it is administrative, executive and po- 
litical in nature. The right to interfere in such cases would 
break down the distinction, so important and well defined in 
our system, between the several separate and independent 
branches of our government.” In so far as this distinction 
between ‘“‘executive” and ‘‘judicial’’ action has any im- 
portance, the view that the land officials act in an executive 
capacity rather than judicially seems more in line with the 
decisions: for while it has been held that, as in collateral at- 
tacks upon the judgments of a court, no question can be 
raised of perjured testimony or forged documents offered in 
the proceedings before the Land Department, but only of 
such fraud practised upon the Department as prevented the 
ing and it cannot be done upon a bare preponderance of the evidence. If the 
proposition as thus laid down is sound in regard to the cancellation of ordinary 
contracts of private individuals, how much more should it be so where the 
attempt is to annul a solemn evidence of title emanating from the government 
of the United States under its official seal.’”’ Miller, J., in the Maxwell Land 
Grant Case, 121 U.S. 325, at pp. 380, 381. 

75 St. Louis Smelting & Refining Co. v. Kemp, 104 U.S. 636. 

76 Quinby v. Conlan, 104 U.S. 426. 

7 Matthews, J., in Craig v. Leitensdorfer, 123 U.S. 189. 
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unsuccessful party from getting a fair hearing,’* it is also 
settled law that in such collateral attacks on land determina- 
tions, the courts will relieve not merely against mistake and 
fraud, but also against patenting to one claimant land which 
rightly should have been patented to another.’* The subject 
was fully discussed in the leading case of Johnson v. Towsley *° 
where Lyman Trumbull argued for the appellant that on 
collateral attack the decision of the land officials had been 
made “‘final’’ by statute. The Court said, per Miller, J.: “In 
the use of the word ‘final’ we think nothing more was in- 
tended than that with the single exception of an appeal to 
the Secretary of the Interior the decision of the Commissioner 
of the General Land Office should exclude further inquiry 
within that department... but while we find no support to 
the proposition of counsel in the special provision of the 
statute relied on, it is not to be denied that the argument is 
much stronger when founded on the general doctrine that 
when the law has confided to a special tribunal the authority 
to hear and determine certain matters arising in the course of 
its duties, the decision of that tribunal within the scope of its 
authority is conclusive. . . . It is fully conceded that when 
those officers decide controverted questions of fact in the 
absence of fraud or imposition or mistake, their decision of 
those questions is final except as they may be reversed on 
appeal in that department; but we are not prepared to con- 
cede that when in the application of the facts as found by 
them, they by misconstruction of the laws take from a party 
that to which he has acquired a legal right under the sanction 
of those laws, the courts are without power to grant relief.” 

Thus it is clear that where, in issuing a patent, the land 
officials acted wholly without authority, as where the land 
patented was not public land of the United States at all, the 
courts will disregard the patent at the suit of an injured 
party.*' They have refused, for example, to recognize the 

"8 Vance v. Burbank, 101 U.S. 514; Steel v. St. Louis Smelting & Refining 
Co., 106 U.S. 447. 

79 Marquez v. Frisbie, 101 U. 8. 473. 80 13 Wall. 72. 

* “When we speak of conclusive presumptions attending a patent for lands, 
we assume that it was issued in a case where the department had jurisdiction 
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titie of persons claiming under a patent from the Land De- 
partment where it was established that the tract in contro- 
versy was embraced in a Spanish or Mexican grant, it being 
held as a matter of law that such land was never public land 
of the United States and therefore never within the juris- 
diction of the Department.®? So the courts will take juris- 
diction of the question whether the land in controversy has 
been reserved by law from sale, and, if so, will not enforce or 
protect a title founded upon a patent; * or if the Land De- 
partment has erroneously regarded the land as so reserved, 
will protect the rights of an applicant whose patent has been 
wrongfully refused.** Similarly when land has already been 
lawfully patented to one, and later by mistake is patented to 
another, the courts will treat the second patent as void.* 

The difficult cases are the ones where these questions as to 
whether the land was public land, or land reserved from sale 
by law, depend on a “‘jurisdictional’’ question of ‘‘fact”’ as 
to the correctness of a survey, or the mineral or swamp char- 
acter of the land. It has been said that on ‘‘mixed questions 
of law and fact”’ the decision of the administrative officials 
is conclusive. And so in Knight v. United Land Associa- 
tion,® where the plaintiff contested a government patent on 
the ground that the land was below high-water mark and had 
therefore never passed to the United States, but a survey 
to act and execute it; that is to say, in a case where the lands belonged to the 
United States, and provision had been made by law for their sale. If they never 
were public property or had been previously disposed of, or if Congress had 
made no provision for their sale or had reserved them, the Department would 
have no jurisdiction to transfer them, and its attempted conveyance of them 
would be inoperative and void, no matter with what seeming regularity the 
forms of law may have been observed.’”’ St. Louis Smelting & Refining Co. 
v. Kemp, 104 U.S. 636. 

8 Newhall v. Sanger, 92 U.S. 761; Doolan v. Carr, 125 U.S. 618. 

8 Wilcox v. Jackson, 13 Pet. 498; Wisconsin, etc. R. Co. v. Forsythe, 159 
U.S. 46; Burfenning v. Chicago, St. Paul, Minneapolis, & Omaha R. Co., 
163 U.S. 321. 

* Lake Superior Ship Canal Co. ». Cunningham, 155 U.S. 354; Sjoli v. 
Dreschel, 199 U. S. 564; Osborne »v. Froyseth, 216 U. 8. 571; Svor v. Morris, 
227 U.S. 524. 

85 Lytle v. State of Arkansas, 9 How. 314. 


% Quinby v. Conlan, 104 U.S. 420; Ross v. Day, 232 U.S. 110, at p. 116. 
@ 142 U.S. 161. 
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approved by the Land Department showed it as above high- 
water mark, the survey was held conclusive; and this is the 
general rule as to surveys.** On the other hand, in the earlier 
case of Morton v. Nebraska ®® where the Department had 
issued a patent to the plaintiff, and it was pleaded in defence 
that the lands were saline, and as such had previously been 
granted to the state, the defendant was allowed to prove the 
saline character of the lands in the action; °° and in Wright ». 
Roseberry * a similar result was reached where it was claimed 
that the land had passed to the state of California as swamp 
land. The latter case has, however, been practically over- 
ruled; * and it has been said that ‘‘it is the duty of the Land 
Department to determine whether land patented to a settler 
is of the class subject to settlement” and its judgment as to 
this fact is not open to contest.** In the later case of Duluth 
& Iron Range Railway Co. v. Roy,** however, where the 
plaintiff applied to the Land Office for a patent and while his 
application was pending the land was ‘‘ through mistake and 
inadvertence” patented to the state as swamp land, he was 
allowed to recover in an action to quiet title against the 
state’s grantee on showing that the lands were not in fact 
swamp lands. ‘‘We cannot presume,” said the Supreme 

88 Cragin v. Powell, 128 U.S. 691, and cases there cited. Where a previous 
survey has never been finally approved by the Department, a new survey will 
not be enjoined, New Orleans v. Paine, 147 U.S. 261. As to the conclusiveness 
of harbor lines established by the Secretary of War, see Philadelphia Co. v. 
Stimson, 223 U.S. 605. 

89 21 Wall. 660, relied on in Burfenning v. Chicago, ete. R. Co., 163 U. S. 
$21, at p. 323. 

9° The lands were noted as saline on the field books of the government 
survey, but by some mistake these notes were not transferred to the register’s 
general plats. 

1 121 U.S. 428. Hannibal & St. Joseph R. Co. v. Smith, 9 Wall. 95, where 
the same result was reached, has been subsequently distinguished on the 
ground that there it did not appear that the Department had ever made any 
determination as to the character of the lands in controversy. French v. Fyan, 
93 U.S. 169. ® McCormick v. Hayes, 159 U.S. 331. 

* Ehrhardt v. Hogaboom, 115 U. S. 67, cited with approval in McCormick 
v. Hayes, 159 U.S. 331, where the other swamp-land cases are reviewed. In 
Heath v. Wallace, 138 U.S. 573, it was said that the decision of the Land De- 
partment on the question of whether lands were swamp and overflowed within 


the meaning of the Swamp Land Act, was the decision of a “question of fact.” 
Ne UO. 08T. 
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Court, ‘‘that the Land Department will decide against the 
fact which the state courts have found, that the lands are 
not, nor were they ever, swamp lands” within the Swamp 
Land Act. The decision may have been affected by the fact 
that the plaintiff was an ignorant foreigner, and seems to have 
been unfairly imposed upon by subordinate officials of the 
local Land Office. 

When the question is a technical one as to the mineral or 
non-mineral character of the lands in controversy, the de- 
cisions are clearer. It is held that on that question the de- 
termination of the Land Department is final.** In Barden 
v. Northern Pacific Railway Co. the Court said: ‘If 
the Land Department must decide what land shall not be 
patented because reserved, sold, granted, etc., it must also 
decide whether lands are excepted because they are mineral 
lands. . . . The officers will be governed by the knowledge of 
the lands obtained at the time as to their real character. The 
determination of the fact by those officers that they are one 
or the other will be considered as conclusive.” ” But in 
Iron & Silver Mining Co. v. Campbell,®* where a placer pat- 
ent was issued by the Land Department to one applicant 
and later the Department issued a lode patent to another, it 
was held that the priority of right between the two patentees 
was a question for judicial cognizance, and that the holder of 
the lode patent was entitled to a trial at law of the question 
whether the existence of a lode under the land was known to 
the placer patentee at the date of his patent, it being ruled as 
a matter of law that in such event the placer patent would be 
void. 

Where there is no question as to the public character of 
the land covered by the patent or its reservation from sale, 
7. €., where the authority of the Department to deal with the 
land is not drawn into question, the decision of the officials 
on such matters as the qualifications of the applicant, the 


9 Steel v. St. Louis Smelting & Refining Co., 106 U.S. 447, at p. 450. 

96 154 U.S. 28. 

87 Accord, Burke v. Southern Pacific Railroad Co., 234 U.S. 669. 

% 135 U.S. 286; see also Cameron v. United States, 252 U.S. 450. 

89 Accord, Iron & Silver Mining Co. v. Mike & Starr Mining Co., 143 
U.S. 394. 


284 ADMINISTRATIVE JUSTICE 


character of settlement, the intention with which settlement 
was made, whether requisite improvements have been duly 
made and whether or not there has been an abandonment, is 
treated by the courts as conclusive.’ Furthermore, even on — 
questions of law, where these do not go to the Department’s 
authority to deal with the land but involve only the manner 
or details of exercising that authority, the courts have fre- 
quently treated the departmental construction of the law as 
conclusive where two or more constructions are possible 
and that of the Department was not palpably unreasonable. 
Thus, where a certain railroad land-grant adjustment act 
provided for the protection of bona fide purchasers but with- 
out specifying whether subsequent bona fide purchasers were 
included, and the Land Department had ruled that they were, 
this construction was held binding, and similarly where the 
Department had ruled as to the sufficiency of an affidavit 
required of one claiming under a soldiers’ bounty act.'” The 


100 Lee v. Johnson, 116 U.S. 48; Ross v. Day, 232 U.S. 110; Burke »v. 
Southern Pacific R. Co., 234 U.S. 669. But in Moore v. Robbins, 96 U.S. 530, 
the Court apparently looked at the testimony given in the departmental pro- 
ceedings, to see whether the patentee had properly established a preémption 
right and overruled the departmental decision that he had. It may be said, 
however, that this holding was not essential to the decision in the case. It is 
settled law that the evidence in the Land-Office proceedings may not be re- 
examined in court, St. Louis Smelting & Refining Co. ». Kemp, 104 U.S. 
636. It is to be noted that in the land cases the courts do not speak of any re- 
quirement that the administrative determination, to be conclusive, must rest 
upon evidence rationally sufficient to support it, nor do they seem to examine 
the record in the administrative proceedings to determine whether such evi- 
dence was present. Apparently their practice is either not to review at all, — 
7 .€., to accept the decision of the land officials as absolutely conclusive, — or 
else to reéxamine the whole question anew. This practice may be due to the 
procedural fact that the review occurs in a collateral action. It was theorized by 
Mr, Justice Brown in the opinion in Noble v. Union River Logging R. Co., 147 
U.S. 165, where he divides “jurisdictional facts” into those “strictly juris- 
dictional”” and those ‘“quasi-jurisdictional.” As to the former, the whole 
question will be decided anew in the review proceeding — e. g., whether the 
land patented was in fact a part of the public domain. As to the latter, the 
determination of the officials is absolutely conclusive — e. g., whether the land 
was swamp and overflowed (citing French v. Fyan, supra). 

101 Logan v. Davis, 233 U.S. 613. 

1@ Hastings & Dakota R. Co. v. Whitney, 182 U.S. 357. Cf. also U.S. ». 
Burlington & Missouri River R. Co., 98 U. 8. 336, at p. 341; Svor v. Morris, 227 
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Supreme Court has said: “It is a settled rule that the prac- 
tical interpretation of an ambiguous or uncertain statute by 
the executive department charged with its administration is 
entitled to the highest respect, and if acted upon for a number 
of years may not be disturbed except for very cogent rea- 
sons’’;1% and in even stronger language, ‘‘Where patents 
have been issued, bonds given, mortgages executed and legis- 
lation had upon this construction, this uniform action is as 
potential and as conclusive of the soundness of the construc- 
tion as if it had been declared by judicial decision.’”’ 1% 

In Heath v. Wallace’ the Supreme Court followed a de- 
partmental construction where this went directly to the 
jurisdiction or authority of the department. The question 
was whether land marked on the official plat as ‘‘subject to 
periodical overflow”’ was to be interpreted as ‘‘swamp and 
overflowed” within the meaning of the Swamp Land Act. If 
so, title would have passed directly to the state government 
at the date of the act, and the jurisdiction of the Land Office 
would have been ousted. The Land Office, however, had ruled 
that such land was not within the terms of the act, and the 
Supreme Court sustained this ruling, saying: (1) that the 
administrative construction of a statute ought not to be over- 
ruled except upon the most cogent reasons; (2) that the 
U.S. 524; Santa Fé Pacific R. R. Co. v. Lane, 244 U.S. 492, where the admin- 
istrative construction of a statute was followed. This power of construction is 
substantially identical with the well-recognized power of the Department to 
fill out the details of a statute by appropriate regulations. See, e.g., Houghton 
v. Knight, 219 U. 8. 537; United States v. Midwest Oil Co., 236 U.S. 459, and 


cf. United States v. AntiKamnia Co., 231 U.S. 654. 

18 Logan v. Davis, 233 U.S. 613. See also Louisiana v. Garfield, 211 U. 8S. 
70. This is a well-established principle which has been frequently applied in 
cases concerning the disbursement of public moneys and compensation due to 
government employees. See Hahn v. United States, 107 U.S. 405; United 
States v. Graham, 110 U.S. 219; United States v. Philbrick, 120 U.S. 59; 
United States ». Healy, 160 U.S. 145; United States v. Finnell, 185 U.S. 236, 

104 United States v. Burlington & Missouri River R. Co., 98 U.S. 336, at p. 
341. Weyerhaeuser v. Hoyt, 219 U.S. 380 is sometimes cited as ‘virtually 
recognizing the rulings of the Land Office in refusing to follow a former decision 
of the Supreme Court”’; but the opinion of the majority went on the ground 
that there was no inconsistency between the earlier court decision and the 
administrative construction which was being attacked. 

105 138 U.S. 573. 
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question was ‘‘one of the definition of words or terms rather 
than of the interpretation of the statute”; and (3) that such 
a question was one of fact. The reasons are at least ample, 
however incompatible they may seem to the mere lawyer. 

A fortiori, the administrative interpretation of a statute, 
where within the bounds of a possible construction, will not 
be disturbed in mandamus or injunction proceedings.’% Thus, 
in United States ex rel. Ness v. Fisher,!” the Supreme Court 
refused to reverse administrative action taken upon a con- 
struction of the law which had been held erroneous by the 
courts, saying that the different construction adopted by the 
courts, ‘‘instead of indicating that the Secretary’s decision 
was arbitrary and capricious, illustrates that there was room 
for different opinions as to the true construction of the law’’; 
and the writ was likewise refused in United States ex rel. 
Hall v. Payne because ‘‘the construction for which the 
relator contends was not so obviously and certainly right as 
to make it plainly the duty of the Secretary to give effect to 
it.”’” This seems the view currently taken by the Supreme 
Court, instead of the absolute refusal to examine the Secre- 
tary’s construction of law which was announced in the River- 
side Oil case;!° and in Santa Fé Pacific R. R. Co. v. Fall ™° an 
injunction was granted to restrain action by the Secretary 
taken on the basis of a construction of the law which the 
Court held wholly untenable. 

The effect of the decisions is thus, if one employs the lan- 
guage customarily used in the opinions, that in land cases the 
courts will follow substantially the same practice with regard 
to so-called ‘‘questions of law” which in the review of other 
administrative determinations they follow with regard to so- 
called ‘‘ questions of fact,” 7. e., they will reverse for error of 
law only where they feel that the error is so gross as to be 
beyond the bounds of reason. In other words, they will not 
substitute their own opinion of the law for the legal opinion 
of the Land Department except where they regard the latter’s 

106 United States ex rel. Riverside Oil Co. v. Hitchcock, 190 U. 8. 316. 


107 223 U.S. 683. 108 254 U.S. 343. 
109 Supra, pp. 277-278. 10 259 U.S. 197. 
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opinion as a rational impossibility. This result, when so ex- 
pressed, appears as a paradox furnishing added proof of the 
inadequacy of the ordinary formula for expressing the boun- 
daries of court review. The paradox vanishes if we say that 
what the courts really do is to refuse to treat as matters for 
the application of legal rules, or to lay down such rules to 
govern, many of the details of procedure and even of classi- 
fication and interpretation which they properly prefer to 
regard as the subject-matter for a body of technical adminis- 
' trative practice. Such an explanation does away with the 
inconsistency of having to say that the courts will refuse to 
review for error of law, by emphasizing once more the fact 
that what are questions of law is properly a matter of policy 
for the courts to determine, depending on the desirability or 
feasibility of establishing fixed rules of permanent and uni- 
versal application."! Where the issue is as to such a matter 
as the distribution of government land to individuals on 
terms favorable to the latter, the policy in favor of a strict 
development of legal rules is weak. 

The same thing is true of the distribution of pensions; and 
in fact the attitude which the courts have pursued in the land 
cases as to questions of “‘law”’ originated in the pension case 
of Decatur v. Paulding.“? There Congress had passed a gen- 
eral act providing pensions for the widows of naval officers 
who had died in the service. A special resolution was also 
passed at the same time granting a pension to the widow of 
Commodore Stephen Decatur. The Secretary of the Navy 
ruled that she might make her election to receive either pen- 
sion, but was not entitled to both. Mrs. Decatur applied for 
a writ of mandamus to compel the Secretary to make pay- 
ments to her under both the act and the resolution. The case 
obviously turned on the interpretation of the resolution 
granting the special pension, and whether or not it was in- 
tended to increase the amount of the pension payable under 
the general act. But the Supreme Court refused to take juris- 


111 See language in National Life Insurance Co. v. National Life Insurance 
Co., 209 U.S. 317, at p. 325. 
112 14 Peters, 497. 
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diction of this question, saying by Mr. Chief Justice Taney: 
“The duty required by the resolution was to be performed 
by the Secretary of the Navy as the head of one of the execu- 
tive departments of the government in the ordinary discharge 
of his official duties. The head of an executive department 
in the administration of the various important concerns of 
his office must exercise his judgment in expounding the laws 
and resolutions of Congress under which he is from time to 
time required to act. If he doubts, he has a right to call on 
the Attorney-General to assist him with his counsel and it 
would be difficult to imagine why a legal adviser was pro- 
vided by law for the heads of departments unless their duties 
were regarded as executive in which judgment and discretion 
were to be exercised. If a suit should come before this court 
which involved the construction of any of these laws, the 
court certainly would not be bound to adopt the construction 
given by a head of a department and if they supposed his 
decision to be wrong they would of course so pronounce their 
judgment. But their judgment upon the construction of a 
law must be given in a case in which it is their duty to inter- 
pret the act of Congress in order to ascertain the rights of the 
parties in the cause before them. The court could not enter- 
tain an appeal from the decision of one of the secretaries nor 
revise his judgment in any case where the law authorized 
him to exercise discretion and judgment.’’ The position 
taken by the Court in the language just quoted appears to 
reflect the view given weight and currency at the time by 
President Jackson, that the executive and judicial depart- 
ments have concurrent and independent power to interpret 
the law in the regular course of their separate duties.“3 This 
is indicated in the concurring opinion of Catron, J., in the 


3 This view goes back to Thomas Jefferson, Letter to Jarvis, September 28, 
1820 (Complete Works, ed. H. A. Washington, vii, 178): ‘The constitution . . . 
has wisely made all the departments co-equal and co-sovereign within them- 
selves. ... The judges. . . can issue their mandamus or distringas to no executive 
or legislative officer to enforce the fulfilment of their official duties any more 
than the president or legislature may issue orders to the judges.”’ The classic 
expression of Jackson’s view is in his Bank veto message of July 10, 1832, 
Messages and Papers of the Presidents, ed. Richardson, ii, 582. 
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same case, who said that an open contest for power between 
the courts and the administration was involved. ‘Stripped of 
the slight disguise of legal forms, the conflict between the 
executive and judiciary departments could not well be more 
direct nor more dangerous. The idea that they are distinct 
and their duties separate is confounded if the judgment of the 
court below is sustained, placing the executive power at its 
mercy. I maintain that the executive power of this nation, 
headed by the President and divided into departments, in its 
administration of the finances acts independently of the 
courts of justice in paying the public creditors, and that the 
decision of the Secretary of the Navy in this case was final 
on the laws as they stood.” 

The doctrine thus established prevailed with practical 
unanimity in mandamus and injunction cases until the re- 
cent opinions in United States v. Payne and Santa Fé Pacific 
R. R. Co. v. Fall have disclosed the new ground on which 
such cases are coming to be rested, requiring that the courts 
shall no longer refuse altogether to control administrative 
constructions of law where these cannot possibly be sustained 
in reason. In short, the same attitude toward review of admin- 
istrative constructions of iaw is properly coming to be taken 
in mandamus proceedings as in the other cases where the 
question comes before the Court, although in the pension "4 
as in the land cases such a construction will not be disturbed 
where it is held to be within the bounds of reason."® 

114 United States ex rel. Dunlap v. Black, 128 U.S. 102; Burnett v. United 
States, 116 U.S. 158. Following the land cases it has been held that the United 
States cannot recover moneys paid out as a pension because procured by fraud, 
where the fraud is shown merely by a preponderance of the evidence and 
not proved beyond a reasonable doubt, Lalone v. United States, 164 U. S. 255. 

115 NoTE ON THE CONCLUSIVENESS OF DETERMINATIONS OF THE PATENT 
Orrice. The courts exercise a much broader review over such determinations 
than might be expected. In the first place there is a direct statutory “appeal” 
from the decision of the Commissioner of Patents to the Court of Appeals of the 
District of Columbia: U.S. Revised Statutes [1878], section 4911; Act of 
Feb. 9, 1893, 27 Stat., at L, 436; Butterworth v. Hoe 112 U.S. 50. It has 
been held that such an appeal is constitutional, since the action of the Com- 
missioner which is appealed from is “‘judicial”’ in nature, United States v. 


Duell, 172 U. S. 576, at p. 586. But even where the District Court of Appeals 
affirms the action of the Commissioner, the defeated party may file a bill in 
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IV 


The immigration statutes which exclude certain descrip- 
tions of aliens from the country, or authorize the deportation 
of aliens who have already entered, necessarily entrust to ad- 
ministrative officers in the first instance the identification of 
the aliens falling within the excluded classes. By various 
statutes since 1891 it has been provided that ‘‘in every case 
where an alien is excluded from admission into the United 
States under any law or treaty now existing or hereafter 
made, the decision of the appropriate immigration officers if 
adverse to the admission of such alien shall be final unless 


equity and retry the question: U. S. Revised Statutes [1878], section 4915; 
McKnight v. Metal Volatilization Co., 128 Fed. 51. The proceeding is origi- 
nal in its nature and not appellate, and new evidence may be presented. In 
such collateral proceedings the decision of the Commissioner of Patents in 
the allowance and issue of a patent creates only a prima facie right and is 
subject to examination by the courts, Reckendorfer v. Faber, 92 U.S. 347. 
It is not final upon the question of the novelty and utility of the patentee’s 
device, nor upon that of his priority of invention. The Supreme Court seems 
to have reached this result on the ground that the Commissioner’s action 
is not expressly vested with finality by statute, Reckendorfer v. Faber, 
supra. Nor does the action of the Commissioner in granting a patent conclude 
the question whether there has been an abandonment, Woodbury Patent 
Planing Co. v. Keith, 101 U.S. 479; but as to certain matters, conclusive effect 
is given to the administrative determination, e. g., the issue of a patent is con- 
clusive evidence that the statutory requirements as to the application and 
procedure in the Patent Office have been complied with, Philadelphia etc. R. 
Co. v. Stimpson, 14 Peters, 448. A patent obtained by fraud must be respected 
and enforced until annulled in a direct proceeding, and cannot be attacked 
collaterally, Crompton v. Belknap Mills, 30 Fed. Cases 18, 285. But even 
where the determination of the patent officials is not conclusive, it establishes 
a prima facie case which throws the burden of proof upon the contestant 
and is entitled to the highest respect: Smith v. Goodyear Co., 93 U. S. 486; 
Lehnbeuter v. Holthaus, 105 U. 8. 94; Cantrell v. Wallick, 117 U. S. 689; and 
the Supreme Court has said in Morgan v. Daniels, 153 U.S. 120, at p. 124: 
“This is something more than a mere appeal. It is an application to the 
court to set aside the action of one of the executive departments of the gov- 
ernment. The one charged with the administration of the patent system had 
finished its investigations and made its determination with respect to the 
question of priority of invention. That determination gave to the defendant 
the exclusive rights of a patentee. A new proceeding is instituted in the courts 
— a proceeding to set aside the conclusions reached by the administrative 
department, and to give to the plaintiff the rights there awarded to the de- 
fendant. It is something in the nature of a suit to set aside a judgment, and 
as such is not to be sustained by a mere preponderance of evidence. Butter 
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reversed on appeal” to the head of the department." In 
construing the degree of finality so attached to these deter- 
minations, the courts have assimilated the control of immi- 
gration, which might otherwise be regarded as a measure of 
police regulation, to those matters like taxation and military 
defence which go directly to the existence or safety of govern- 
ment, and have accordingly tended to confine very narrowly 
the scope of their review. This is, no doubt, because the power 
to exclude aliens has been based by the courts either on the 
' right of a nation ‘‘to preserve its independence against foreign 
aggression and encroachment,!” which brings the exercise of 
that power within the field of so-called ‘‘matter of state,” or 
else on the power to regulate commerce with foreign nations, 
which assimilates it to control over the entrance and clear- 
ance of ships and the importation of goods, or, in other words, 


v. Shaw, 21 Fed. 321, 327. It is a controversy between two individuals over 
a question of fact which has once been settled by a special tribunal, entrusted 
with full power in the premises. As such it might be well argued, were it 
not for the terms of this statute, that the decision of the Patent Office was a 
finality upon every matter of fact. In Johnson v. Towsley, 13 Wall. 72, a 
case involving a contest between two claimants for land patented by the 
United States to one of them, it was said: ‘It is fully conceded that when those 
officers (the local land officers) decide controverted questions of fact, in the ab- 
sence of fraud, or impositions or mistake, their decision on those questions is 
final, except as they may be reversed on appeal in that department.’ Upon 
principle and authority, therefore, it must be laid down as a rule that where 
the question decided in the Patent Office is one between the contesting parties 
as to priority of invention, the decision there made must be accepted as con- 
trolling upon that question of fact in any subsequent suit between the same 
parties, unless the contrary is established by testimony which in character and 
amount carries thorough conviction. Tested by that rule the solution of this 
controversy is not difficult. Indeed, the variety of opinion expressed by the 
different officers who have examined this testimony is persuasive that the 
question of priority is doubtful, and if doubtful the decision of the Patent 
Office must control.’’ Finally in a suit for infringement the question of the 
validity of a patent is open for reéxamination by the courts. 

6 Review is practically always sought by means of a petition for a writ of 
habeas corpus brought by the excluded applicant. 

117 Chinese Exclusion Case, 130 U.S. 581. “It is an accepted maxim of 
international law that every sovereign nation has the power as inherent in 
sovereignty and essential to self-preservation to forbid the entrance of foreign- 
ers within its dominions or to admit them only in such cases and upon such 
conditions as it may see fit to prescribe,” Ekiu v. United States, 142 U.S. 651, 
at p. 659. 


292 ADMINISTRATIVE JUSTICE 


to customs regulation.“® Accordingly, the doctrine of Mur- 
ray’s Lessee v. Hoboken Land Co."° and Hilton v. Merritt,”° 
restricting judicial review to the narrowest point, has been 
applied to the immigration cases. 

It has been held that where the officials have determined 
that an immigrant belongs to a class not entitled to enter, 
the statutory provision that their determination shall be final 
makes them the sole and exclusive judge of the existence of 
the facts upon which their determination rests, “and no 
other tribunal is at liberty to reéxamine or controvert the 
sufficiency of the evidence on which they acted.” In 
the Ju Toy case!” this doctrine was extended even to the 
“jurisdictional,” fact of citizenship. Ju Toy, who had been 
excluded by the officials, claimed that they had no authority 
over him because he was not an alien but a citizen of the 
United States, in which event the exclusion act would of 
course not apply to him. His citizenship, however, depended 
on the fact of his birthplace, and the Supreme Court held 
that he had no right to have the administrative finding on 
that fact reéxamined in a law court. Three justices con- 
curred in a vigorous dissent which characterized the decision 


18 Ekiu v. United States, 142 U.S. 651, at p. 569; United States ex rel. 
Turner v. Williams, 194 U.S. 279. 

19 18 How. 272. 

120 110 U.S. 97. 

121 Kkiu v. United States, 142 U.S. 651; Lem Moon Sing v. United States, 
158 U.S. 538. 

122 198 U.S. 253. Some of the mischievous implications of the Ju Toy 
decision are pointed out in Chafee, Freedom of Speech, pp. 252 ff. The Supreme 
Court has subsequently expressly refused to apply the doctrine of the Ju Toy 
case to deportation, as distinguished from exclusion, cases, Ng Fung Ho ». 
White, 259 U.S. 276, saying per Brandeis, J. (at p. 284): ‘‘Jurisdiction in the 
executive to order deportation exists only if the person arrested is an alien. 
The claim of citizenship is thus a denial of the essential jurisdictional fact. . . . 
If the jurisdiction of the Department of Labor may not be tested in the courts 
by means of the writ of habeas corpus where the prisoner claims citizenship, and 
makes a showing that his claim is not frivolous, then, obviously, deportation of 
a resident may follow upon a purely executive order, whatever his race or place 
of birth. . . . To deport one who so claims to be a citizen obviously deprives him 
of liberty. . . . Against the danger of such deprivation without the sanction 
afforded by judicial proceedings, the 5th Amendment affords protection in its 
guaranty of due process of law.” 
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as ‘‘appalling,” and contended that whenever a claim of 
citizenship was made the applicant was entitled to a judicial 
trial of the fact, since any other doctrine might result in allow- 
ing administrative officials to impose what amounted to a 
sentence of banishment. The point raised in the Ju Toy case 
goes not so much to the question of judicial control of an ad- 
ministrative finding as to the right to a retrial of the facts by 
a trial court and jury. No doubt the determining motive 
behind the opinion of the majority was that an opposite 
‘ holding would bring practically every Chinese exclusion case 
into the Federal district courts, since there would be nothing 
to prevent a claim of citizenship, however unfounded, from 
being set up in order to secure a jury trial with at least the 
benefits of procedural delay. 

On the matter of judicial review, the statement of the 
courts that they are without power to ‘‘reéxamine or con- 
trovert the sufficiency of the evidence on which the admin- 
istrative officer acted” is of greater significance. This 
doctrine, if consistently applied, would obviously open a dan- 
gerous door to executive oppression; !*#* and in fact it does 
not seem to have been strictly applied in the more recent 
cases. On the contrary, the courts have implied that they 
will regard themselves as concluded by the administrative 
finding only where the evidence on which the officials acted 
was reasonably adequate to support it.!™4 

On so-called ‘‘questions of law’’ the courts will review. 
Thus in Gonzales v. Williams }*° a determination of the immi- 


123 The only case in which the doctrine seems to have been applied is Lem 
Moon Sing »v. United States, 158 U. 8. 538, where the evidence as set forth in 
the statement of facts certainly does not seem sufficient to support the admin- 
istrative finding, but the point was not raised by petitioner’s counsel. 

124 United States ex rel. Turner ». Williams, 194 U.S. 279. This was an 
exclusion case under the act prohibiting the entry of alien anarchists. The rule 
has seemingly never been laid down in an exclusion case under the Chinese 
Exclusion Acts; but that it would be applied in such a case has been intimated 
in the opinion in Ng Fung Ho »v. White, 259 U. S. 276, at p. 284, a deportation 
case. The rule has been squarely laid down for the deportation cases in 
Zakonaite v. Wolf, 226 U.S. 272; Lewis v. Frick, 233 U.S. 291; Healy ». 
Backus, 221 Fed. 358. 

128 192 U.S. 1; United States v. Wong Kim Ark, 169 U.S, 649. 
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gration officials was reversed on the ground that the peti- 
tioner, who was admitted to have been a native inhabitant 
of Porto Rico at the date of its cession to the United States, 
was legally not an alien immigrant. In Gegiow v. Uhl the 
officials undertook to exclude at the port of New York certain 
Russians bound for Portland, Oregon, under the clause of the 
statute excluding immigrants ‘“‘likely to become public 
charges.” They based their decision on the ground that re- 
ports showed the labor market at Portland to be overstocked. 
The Supreme Court took jurisdiction of the question ‘‘whether 
an alien can be declared likely to become a public charge on 
the ground that the labor market in the city of his immediate 
destination is overstocked,” and held that they might be 
‘“excluded under the clause only on the ground of permanent 
personal objections accompanying them, irrespective of local 
conditions.”’ 

On the analogy of revenue cases, the courts have not been 
scrupulous to insist on the procedural rights of the alien ap- 
plicant before the immigration officials. They have required 
only the loosest kind of notice and hearing. It has been held 
that the immigration officer in reaching his decision need not 
take any testimony, and may decide on his own inspec- 
tion and examination the question of the right of the immi- 
grant to land.” In Yamataya v. Fisher ® the petitioner 
alleged that she was ignorant of the English language and at 
the time of the investigation did not know that it had refer- 
ence to her being deported. The Court held that if her situa- 
tion ‘‘put her at some disadvantage, that was her misfor- 
tune,’’ and went on to say that the notice given her, although 
informal, was sufficient. However, the Court said: ‘‘We 
must not be understood as holding that administrative offi- 
cers when executing the provisions of a statute involving the 
liberty of persons may disregard the fundamental principles 
that inhere in due process of law. One of those principles is 
that no person shall be deprived of his liberty without oppor- 
tunity at some time to be heard before such officers in respect 


12% 239 U.S. 3. 127 Ekiu v. United States, 142 U.S. 651. 
128 189 U.S. 86. 
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of the matters upon which that liberty depends — not neces- 
sarily an opportunity upon a regular set occasion and accord- 
ing to the forms of judicial procedure, but one that will secure 
the prompt and vigorous action contemplated by Congress, 
and at the same time be appropriate to the nature of the case 
upon which such officers are required to act.’ 29 

The later amendments to the statutes have done something 
to broaden the immigrant’s rights. Under the earlier acts the 
decision was left with a single official. For this procedure 
there have been substituted special boards of inquiry consist- 
ing of three members, and required to keep a record of their 
proceedings.*° At the same time, in the more recent cases 
a trend seems observable toward greater insistence on pro- 
cedural safeguards. Thus in Chin Yow »v. United States ™ a 
writ of habeas corpus was ordered to issue on the ground that 
the immigration officials had prevented the petitioner from 
offering relevant testimony of certain named witnesses in his 
behalf, and the Court said: “‘ As between the substantive right 
of citizens to enter and of persons alleging themselves to be 
citizens to have a chance to prove their allegation, on the one 
side, and the conclusiveness of the commissioner’s fiat, on the 
other, when one or the other must give way, the latter must 
yield.” In the more recent case of Kwock Jan Fat v. White 1 
the Court went even further. The testimony of important 


129 In Hagar v. Reclamation District, 111 U.S. 701, the Court said: ‘‘Un- 
doubtedly where life and liberty are involved due process requires that there 
be a regular course of judicial proceedings which imply that the party to be 
affected shall have notice and an opportunity to be heard, so also where title 
or possession of property is involved; but where the taking of property is in 
the enforcement of a tax the proceeding is necessarily less formal and whether 
notice is at all necessary may depend upon the character of the tax and the 
manner in which the amount is determined. The necessity of revenue for the 
support of the government does not admit of the delays attendant upon pro- 
ceedings in a court of justice and they are not required for the enforcement of 
taxes or assessments.” This distinction between tax cases and other cases has 
not been uniformly observed by the Court. Thus no case is more frequently 
relied upon in the immigration cases than Murray’s Lessee v. Hoboken Land 
Co., 18 How. 272, a revenue case. 

130 Acts of 1907, ch. 1134, sec. 25; 34 Stat. at L., 906. These safeguards were 
incorporated in sec. 17 of the Act of 1917, 39 U.S. Stat. at L., pp. 874 ff. 

131 208 U.S. 8. 12 253 U.S. 454. 
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witnesses favorable to the applicant was omitted or sup- 
pressed from the report made to the Commissioner of Immi- 
gration, on the basis of which he affirmed a decision denying 
the petitioner’s right to enter. Accordingly, the Supreme 
Court directed a writ of habeas corpus to issue, saying: “‘ The 
acts of Congress give great power to the Secretary of Labor 
over Chinese immigrants and persons of Chinese descent. 
It is a power to be administered not arbitrarily and secretly, 
but fairly and openly under the restraints of the traditions 
and principles of free government applicable where the fun- 
damental rights of men are involved, regardless of their 
origin or race. It is the province of the courts in proceedings 
for review to prevent abuse of this extraordinary power, and 
this is possible only when a full record is preserved of the 
essentials on which the executive officers proceed to judg- 
ment. For failure to preserve such a record for the informa- 
tion not less of the Commissioner of Immigration and of the 
Secretary of Labor than for the courts, the judgment in this 
case must be reversed. It is better that many Chinese immi- 
grants should be improperly admitted than that one natural- 
born citizen of the United States should be permanently ex- 
cluded from his country.”’ '* If the necessity of a fair hearing 
is thus insisted on by the courts and the practice is adhered to 
of disregarding administrative determinations unsupported 
by evidence, no more can be asked. There is no room for 
building up a body of substantive law. On the question of 
citizenship as it arose in the Ju Toy case, it would perhaps be 
desirable to provide by statute for a jury trial, where the ap- 
plicant can make a prima facie case by affidavits of two or 
more domiciled citizens of other than his own race.!4 

*88 From the opinion by Clarke, J. See also Tang Tun v. Edsell, 223 U.S. 


673; Wah Suey v. Backus, 225 U. 8. 460, where claims that a fair hearing had 
been denied were made and overruled. 

134 In deportation as well as exclusion cases the courts have attempted to 
guarantee to the alien the benefits of fair administrative procedure. See Whit- 
field v. Hanges, 222 Fed. 745 where an administrative order of deportation was 
reversed because the aliens had not been allowed to see the warrant on which 
they were arrested, or to consult with counsel before their hearing; and also 
because in the opinion of the court the finding was contrary to the “indis- 
putable character of the evidence.” For a discussion of the power of immi- 
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A fifth class of cases consists of those where government 
undertakes to sell some service to the public, the typical 
instance in our Federal government being postal service. 
The courts have assimilated the postal cases to the land cases, 
as they have assimilated the immigration cases to customs 
and revenue cases. Review is most frequently sought of 
postal determinations which involve the right to the service, 
-as affected by so-called ‘‘fraud orders,” or the rate to be 
charged under the so-called ‘‘second-class”’ privilege. It is 
provided by statute that “‘the Postmaster-General may upon 
evidence satisfactory to him that any person or company is 
conducting a scheme for obtaining money through the mails | 
by means of fraudulent representations’’ deny to such person 
the right to receive letters through the mails. In the case of 
fraud orders, therefore, a power of determination is directly 
conferred by law on the Postmaster-General. No such power 
is given in the case of mail matter entitled to second-class 
privileges, but the statute itself undertakes to define what 
matter shall be so entitled. The power, however, follows 
from the duty of the Postmaster-General in the course of 
administering the system to identify the matter falling within 
the statutory definition. 

These administrative determinations cone the right to 
mail service and the rates to be charged are of substantially 
the same character, at least with respect to the interests 
affected, as determinations of public-service commissions or 
of the Interstate Commerce Commission made in the course 
of regulating public utilities. The courts have not, however, 
proceeded on this analogy, but have dealt with postal service 
as a privilege offered by the government which it is under no 
obligation to supply, and to which it can therefore attach 
whatever conditions and limitations it sees fit. It has been 
said: ‘‘The postal service is by no means an indispensable 
gration officials under statutes authorizing the deportation of alien radicals, see 
Chafee, Freedom of Speech, chapter v. For valuable material illustrative of the 


administration of the immigration laws, see Edith Abbott, Immigration, Select 
Documents and Case Records (University of Chicago Press, 1924). 
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adjunct to a civil government. . . . It is not a necessary part 
of civil government in the same sense in which the protection 
of life, liberty and property, the defense of the government 
against insurrection and foreign invasion and the administra- 
tion of public justice are. . . . The legislative body in estab- 
lishing a postal service may annex such conditions to it as 
it chooses.’”’%* Accordingly, the courts have restricted very 
narrowly their review of determinations made by the officials. 
They have emphasized in dealing with them, not the private 
rights affected, but, as in the land cases, the necessities and 
convenience of carrying on the public business. Thus the 
Supreme Court said, in one postal case: “If the ordinary daily 
transactions of the departments which involve interference 
with private rights were required to be submitted to the 
courts before action was finally taken, the result would entail 
practically a suspension of some of the most important func- 
tions of government.” !** Accordingly, on the authority of the 
land cases the courts have accepted the action of the Post- 
Office Department as final even when involving questions of 
law, unless clearly erroneous.'*” Thus, they have allowed a 
very free hand to the Department in determining whether or 
not a serial publication is a ‘‘ periodical’ within the meaning 
of the statutory grant of second-class privileges to ‘‘ periodi- 
cals,” even going so far as to refuse to interfere when the 
Department reversed its own interpretation of many years’ 
standing so as to deny the privilege to a whole class of publi- 
cations which had hitherto enjoyed it.8 In the case of fraud 
orders they will uphold the decision of the Postmaster- 
General ‘‘where it is fairly arrived at and has substantial 
evidence to support it so that it cannot be justly said to be 
palpably wrong and therefore arbitrary.”’ °° But in American 


186 Public Clearing House v. Coyne, 194 U.S. 497, at p. 506. 

136 Tbid., at p. 509. 

87 Houghton v. Payne, 194 U. 8. 88; Bates & Guild Co. v. Payne, 194 U. S. 
106; Smith v. Hitchcock, 226 U. S. 53. 

188 Houghton v. Payne, 194 U.S. 88. 

189 Leach v. Carlile, 258 U.S. 138. In Bates & Guild Co. v. Payne, 194 
U.S. 106, it was said: ‘Where the decision of questions of fact is committed by 
Congress to the judgment and discretion of the head of a department, his de- 
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School of Magnetic Healing v. McAnnulty,!® where on the 
record nothing further was shown against the complainant 
than that he was engaged in the business of practising so- 
called ‘‘ mental healing,” the Supreme Court reversed a decree 
which had denied an injunction against the issue of a fraud 
order, saying that whether or not mental healing was per se 
fraudulent was not a question for the Postmaster-General, 
and that to sustain such an order it was not sufficient to show 
opinions which might be false, but that a case of ‘‘actual 
fraud in fact”? must be made out. The distinction is illus- 
trated by Leach v. Carlile, where a fraud order which had 
been issued against the vendor of a medicine was sustained 
by the Court, not on the ground that the substance was in fact 
worthless as a medicine, but that it obviously fell fraudu- 
lently short of the extravagant representations made by the 
vendor as to its virtues.'*” 

On the whole, no criticism can fairly be directed against 
the decisions in these cases. What is open to criticism as mak- 


cision thereon is conclusive; and even upon mixed questions of law and fact, or 
of law alone, his action will carry with it a strong presumption of its correctness, 
and the courts will not ordinarily review it, although they may have the power 
and will occasionally exercise the right of so doing.’ 

40 187 U.S. 94. 


141 258 U.S. 138. } 
142 A weakness of the statute authorizing the issuance of fraud orders is that 


there is no requirement of a hearing; but apparently a hearing is usually 
granted. One obstacle to review of postal determinations, as elsewhere, is en- 
countered in technicalities as to the form of review procedure available. It has 
been held that certiorari will not lie because the administrative action sought 
to be reviewed is not “judicial” in character (Degge v. Hitchcock, 229 U.S. 
162), with the result that review must be sought in injunction proceedings. At 
various times proposals have been made and bills introduced in Congress to 
provide for a wider judicial review of the Postmaster General’s determinations 
in fraud order cases. They have been opposed by the Department on the 
ground that ‘“‘the value of the law depends upon the promptness with which 
schemes to defraud may be denied the use of the mails to further the swindle. 
If action is delayed any considerable time, — as would necessarily be the case 
in a judicial proceeding, — the scheme will consummate its fraud before the 
interference occurs.’’ Another proposal has been for the creation of an admin- 
istrative ‘‘Commission of Postal Appeals,” like the Board of Tax Appeals in 
the Treasury Department, to review the issuance of fraud orders. See Lindsay 
Rogers, The Postal Power of Congress (Johns Hopkins University Studies in 
Historical and Political Science, Series xxxiv, no. 2), pp. 58-60. 
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ing for possible error in the future is the attitude and language 
of the courts. It is not sufficient to see in the postal system 
merely a service performed by government, which it is under 
no duty to perform and to which it can therefore attach arbi- 
trary conditions; or to regard disputed issues simply from 
the standpoint of the necessities and convenience of carry- 
ing on the service. That view is open to the objections 
pointed out by Mr. Justice Holmes in his dissenting opinion 
in Leach v.Carlile (supra). How well founded those objections 
are can be seen from a decision like that in Masses Publishing 
Co. v. Patten. There the so-called Espionage Act '* had 
made certain kinds of language and the expression of certain 
opinions criminal, and provided that ‘“‘every newspaper . . 

or other publication, matter, or thing in violation of any of 
the provisions of this act is hereby declared to be non-maila- 
ble.”’ The Postmaster-General, claiming to act under this 
statute, denied to a certain publication the privilege of the 
mails. The publishers applied for a temporary injunction, 
which was granted by the District Court, but the order allow- 
ing the injunction was reversed by the Circuit Court of Ap- 
peals. The court interpreted the statute as vesting the Post- 
master-General with authority to determine whether any 
given publication fell within the classes declared to be non- 
mailable, and, on the authority cf earlier postal cases like Pub- 
lic Clearing House v. Coyne, and land cases like Burfenning v. 
Chicago etc. R. Co., said that, as such a determination re- 
quired the exercise of judgment and discretion, the adminis- 
trative decision ‘‘ must be regarded by the courts as conclusive 
unless clearly wrong. . . . The burden is upon the plaintiff to 
overcome the presumption that the Postmaster-General’s de- 
cision is right, or that he has exceeded his power, or exercised 
it wantonly or maliciously. . . . This the complainant should 
do by a preponderance of the evidence.” The concurring 
judge “> thought that the administrative determination 
which had been made rested upon ‘‘a conclusion of fact to 

43 246 Fed. 24, per Rogers, Circuit Judge. 


44 Act of June 15, 1917, c. 30, tit. xii, 40 U.S. Stat. at Large, 230. 
45 Ward, J. 
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be drawn from the text of the excluded publication... and 
the conclusion of the Postmaster-General in matters of fact, 
whether we agree with him or not, is final.”” The power here 
surrendered to postal officials is obviously a vastly wider one 
than the mere application of a common-sense standard of 
fraud, as in Leach v. Carlile, or of a technical standard of 
reasonableness, as in cases of rate-fiixng orders. While it is 
probably no greater than the power which would be exer- 
cised by a jury in a criminal prosecution under the same 
statute, the aggrieved party would at least have, in a criminal 
prosecution, the benefit of the rule as to reasonable doubt; 
and, furthermore, the issues involved in the determination, 
unlike those in any other type of administrative adjudication, 
touch so closely the self-interest of the government in per- 
petuating its own supremacy, that the power is a dangerous 
one to commit conclusively to administrative hands. In 
effect it puts the channels of public opinion at the mercy of 
the very agency which in theory should be subject to public 
opinion. On an earlier hearing of the same case !“* the Court 
used language of even broader import, saying: ‘‘In respect of 
the mails, the United States is certainly not a common carrier; 
it is pursuing a high governmental duty, and it is at least 
arguable whether any constitutional government can be ju- 
dicially compelled to assist in the dissemination and distri- 
bution of something which proclaims itself revolutionary.” 


vI 


The difficulty with the view that in the performance of 
postal service the government is acting in a political capacity 
is that such service is but the entering wedge of a very im- 
portant development which seems to be in progress. Govern- 
ment agencies are more and more assuming the task of sup- 
plying service to the public in a variety of fields which up to 
the present have been normally filled by private enterprise; 
so that some persons, like M. Duguit, are coming to regard 
the supply of public service as one of the main, if not the 
main, function of government in the future. When the public 


146 245 Fed. 103. 
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supply of service in a given field becomes so thoroughly estab- 
lished that private enterprise is completely banished, the 
citizen is at the mercy of government with respect to some of 
the most important and necessary facilities of modern life; 
for it is chiefly the field of necessaries like transportation, 
light, water, power and the services of communication that 
becomes monopolized by government. To say that when 
these fields are taken over by government they become re- 
moved from the operations of law, and that thenceforward 
their administration is to be left to the free discretion of exec- 
utive officials, and that conditions may be attached to the 
service at the arbitrary choice of the government, would be 
to expose the individual in some of his most important social 
and business relations to a wilful and intolerable tyranny. 
It would amount to banishing the rule of law entirely from 
that field of public utilities which it is now felt should, more 
than any other business activity, be subjected to law. 

This result, however much it might seem to be foreshad- 
owed by the language of the Federal courts in the postal 
cases, is, as a matter of fact, not in line with the large number 
of decisions affecting the supply of water and other public 
services by municipalities. In this field a fairly complete 
body of law has already been built up on the central propo- 
sition that ‘‘a municipal corporation which supplies its in- 
habitants with gas or water does so in its capacity of a private 
corporation and not in the exercise of its powers of local 
sovereignty’; and that, just as ‘‘it is a rule of common law 
that parties carrying on a business which is public in its na- 
ture or which is impressed with a public interest must serve 
all who apply on equal terms and at reasonable rates, so in 
the case of water works there is no reason why a different rule 
should apply when the works are owned and operated by the 
city from those which prevail where the business is carried on 
by a private corporation.” 8 Accordingly, it is held that the 


147 Jolly v. Monaca, 216 Pa. St., 345. 

48 Wagner v. City of Rock Island, 146 Ill. 189. In Borough of Collingswood 
v. State Water Supply Commission, 84 N. J. Law, 104; 85 N. J. Law, 673, it was 
held that municipal water works were subject to the control of the State Water 
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rates charged by municipal water works must be reason- 
able,“® allowing, however, to the municipality a fair surplus 
over and above actual operating expenses; and with the 
reservatign, of course, that ‘‘some reasonable discretion must 
abide in the officers whose duty it is to make such rates and 
unless the court can say from all the circumstances that the 
rate fixed is an excessive one the judgment of the officers fix- 
ing the rate must stand.” !*° Or, in even stronger language: 
‘Every presumption must be made in favor of the validity 
of the action of such a body.”’!* Rates or practices, however, 
which are alleged to be discriminatory will be closely scrutin- 
ized by the courts, and if the discrimination is proved, cor- 
rected. Thus in Gordon v. Doran!” water commissioners 
adopted a rule that if charges for water furnished on metered 
rates should exceed the sum due from the same consumer for 
service which could not be metered, there should be remitted 
to him the charges due for the unmetered service; while, on 
the other hand, if the charges for the unmetered service ex- 
ceeded the sum due for water furnished under the metered 
rate, credit should be given for the latter. The court said 
that the rule was as unfair as if the post-office should under- 
take to deduct the postage on one class of mail matter from 
the postage on another, or if a railway company allowed a re- 
bate of freight rates to the amount of passenger tickets 
bought. Accordingly, an injunction was granted against en- 
forcement of the rule. Similarly a city may not insist on the 
collective use of a single meter by a number of consumers,'** 
nor deny a consumer using water through various meters the 


Supply Commission in the same manner as privately owned water works, and 
that where the Commission had refused a permit to the borough to construct 
its own water works, the Court of Errors and Appeals would not disturb its 
determination where on certiorari the lower court had found that the Commis- 
sion’s determination was not unreasonable on the evidence before it. 

149 Edgerly v. City of Ottumwa, 174 Ia. 205; Feil v. City of Coeur d’Alene, 
23 Idaho, 32; Ladd v. Boston, 170 Mass. 332; Twitchell v. City of Spokane, 55 
Wash. 86. 

150 Twitchell v. City of Spokane, 55 Wash. 86. 

151 Woodruff ». Mayor of East Orange, 71 New Jersey Eq. 419. 

182 100 Minn. 343. 

183 City of Montgomery »v. Greene (Ala., 1913), 60 So. 900. 
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benefit of the lower rate to which the aggregate amount of 
water used through all the meters would entitle him, nor re- 
quire patrons of the service to sign an agreement absolving 
the city from its legal liability for negligence on pain of having 
to pay a double rate. Municipal water officials may not 
require a consumer to install a meter who does not fall within 
the statutory class as to which they have such power,'** and 
the correctness of a meter reading and the charge based 
thereon are not conclusive but may be disputed in an 
action.!°6 

Perhaps, however, through influence of the tax cases, this 
field is not wholly free from the embarrassing procedural 
obstacles which so frequently stand in the way of effective 
review of administrative determinations. Thus in a dispute 
between a consumer and the water officials there is some 
question as to whether the former may have an injunction 
against the turning off of his water supply pending the deter- 
mination of the dispute. There is a line of cases which grant 
such relief absolutely.!*’ Other cases require the giving of a 
bond.!*§ In still others an injunction will not be granted until 
after the controversy has been judicially determined in the 
consumer’s favor. Again, where certiorari is available to 
review the determination of water officials it has been held 
that on application for an injunction to restrain the turning 
off of the applicant’s water the courts will not consider the 
reasonableness of the rate complained of, on the ground that 
this question should be raised by certiorari.!° 

That the supply of a public service should be controlled by 
law even where it is the government which supplies the 
service, has been recognized by the Federal courts in the 

14 Dittmar v. New Braunfels, 20 Tex. Civ. Ap. 293. 

155 Foster v. Monroe, 40 N. Y. Misc. 449. 

18¢ Healy v. City of New York, 9 App. Div. (N. Y.) 170; City of Mansfield 
v. Humphreys Mfg. Co., 82 Ohio St. 216. 


67 Wood v. City of Auburn, 87 Maine, 287; Crumley v. Watauga Water Co., 
99 Tenn. 420. 

68 Van Ness Land Co. v. New York, 7 App. Div. (N. Y.) 295; City of 
Mansfield v. Humphreys Mfg. Co., 82 Ohio St. 216. 

159 McGregor v. Case, 80 Minn. 214. 

16° Woodruff ». Mayor of East Orange, 71 N. J. Eq. 419. 


ADMINISTRATION OF GOVERNMENT 305 


important instance of the operation of the railroads by the 
government during the War. Even in the absence of a stat- 
ute, the Supreme Court held that, after the taking over of the 
roads by the government, an action for personal injury re- 
sulting in the course of their operation not merely could be, 
but must be, brought against the Director-General of Rail- 
roads rather than against the railroad company. This 
decision is to be contrasted with the opposite tendency of 
the British case of Bainbridge v. Postmaster-General.!& 


VI 


No cases could really be more dissimilar in principle than 
those, on the one hand, which involve the supply of an indis- 
pensable public service of which the government has a mon- 
opoly, and, on the other, land cases or pension cases arising 
out of the distribution of a public bounty. The former are 
preéminently cases for the application and development of 
law in the same degree as is found feasible in the course of 
administrative regulation of privately owned utilities. The 
latter involve privileges rather than fundamental interests, 
and in the absence of arbitrary or fraudulent favoritism there 
is no good reason why the details of administration should 
be interfered with by the courts. 

At the opposite pole of importance from the pension and 
land cases stand cases of another class where court control of 
executive action is neither practicable nor wise. Just as it is 
not advantageous to build into a body of strict law the ad- 
ministrative distribution of pensions and land grants because 
the value of the result would not match its difficulty and dis- 
advantages, so for the opposite reason it is not practicable for 
the courts to attempt to deal as a matter of law with those 
important political determinations of the executive which are 
called ‘‘matters of state,’’ such as the recognition of foreign 

161 Missouri Pacific R. R. Co. v. Ault, 256 U.S. 554, at p. 561. In delivering 
the opinion of the Court, Mr. Justice Brandeis said: “As a matter of law the 
government or its agency for operation could be sued, for under the existing 
law the legal person in control of the carrier was responsible for its acts.” See 


also Dahn v. Davis, 258 U.S. 421. 
162 [1906] 1 K. B. 178. 


306 ADMINISTRATIVE JUSTICE 


governments, the calling out of the militia, or the declaration 
of a state of war. Apart from the obstacles which such inter- 
ference would throw in the path of political action, these 
matters are not properly cognizable by a judicial tribunal 
because each case is so essentially unique, and the critical 
factors never repeat themselves so as to give any place or 
opportunity for the application or development of general 
rules to govern them. The questions involved are questions 
of pure policy; and whether or not it will ultimately become 
possible to win over a portion of this field of policy for the 
rule of law will depend on a much deeper canalization of in- 
ternational contacts by international courts and arbitrations 
than has ever yet been effected. 

It is on the middle ground of police regulation and the 
regulation of business affected with a public interest that the 
question of court control of administrative determinations is 
of the greatest and most urgent importance. 


CHAPTER XI 


REVIEW OF ADMINISTRATIVE DETERMINATIONS 
OF “FACT” 


I 


THE law of court review of administrative determinations 
has been infected with a hidden confusion by the transforma- 
tion which has quietly shifted the emphasis of so much execu- 
tive action to the function of adjudication. The earlier law of 
review, which was shaped before adjudication had become a 
prominent executive function, took its starting-point from 
the principle of ultra vires; so that review became focused on 
the issue of jurisdiction or extent of authority, instead of 
appearing openly in the guise of a proceeding in error to cor- 
rect an adjudication by an inferior tribunal. The older theory 
persists, with the result that, even in reviewing the orders of 
a body like the Interstate Commerce Commission, the courts 
seem never quite sure whether they are dealing with a ques- 
tion of the Commission’s area of “jurisdiction,” or with a 
question of the law applied by it in the order under review. 
A form of expression has been invented and frequently em- 
ployed which combines and conceals both theories in a single 
formula, running to the effect that if the Commission acts in 
disregard of a principle of law or without evidence to support 
its order, it acts without jurisdiction... No fault need be 
found with this formula if it is applied to reach sound results; 
its danger lies in the misunderstanding which it is likely to 
generate as to the proper nature and limits of the reviewing 
function, particularly in connection with review of so-called 


findings of fact. 
The ultra vires theory of review codperated with American 


1 Interstate Commerce Commission v. Louisville & Nashville R. Co., 227 
U.S. 88. 
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constitutional doctrine 2 to present the review proceeding as 
a proceeding essentially collateral in character. The typical 
form of such collateral review is the traditional tort action 
for damages against an officer who has exceeded his author- 
ity. Since there was no question of an old-fashioned officer 
like a sheriff or bailiff having held a hearing or made a formal 
finding of fact preliminary to taking the action complained 
of, the facts were of necessity tried by a jury in the collateral 
tort action — that is, in the review proceeding itself. Where 
review was sought by injunction, the facts again had to be 
tried in the equity proceeding, and were found by the court 
rather than by a jury only because of the peculiarity of the 
equity procedure. -In short, so long as the usual type of exec- 
utive action brought under review was not “ quasi-judicial,” 
it was not only natural but inevitable that the fact-finding 
process should be a part of the review proceeding, and not of 
the administrative process itself. But, with the entrusting to 
administrative officers of functions which are of a substan- 
tially judicial nature, the formal duty of fact-finding was 
expressly imposed on the administrative agency‘ in those 
technical fields requiring special expert knowledge which are 
precisely the fields most commonly committed to adminis- 
trative regulation. The question at once emerged as to 
whether in such cases the expert finding should be subject to 
reéxamination of the facts in the review proceeding. In cases 

2 The doctrine that, because of the separation of powers, the courts may not 
hear appeals from executive agencies. 

3 People ex rel. Copcutt v. Board of Health, 140 N. Y. 1. Asa matter of fact, 
the older doctrine was that if the administrative action was “judicial’’ in 
character, the officials were protected by the principle of judicial immunity and 
so were not liable to suit at all. See above, Chapter ITI, note 20, p. 44, and cases 
there discussed. On this theory, the only kind of action which could be re- 
viewed in a damage suit was action where there had been no administrative 


“findings,” and where in consequence the “findings” had to be made in the 
review proceeding. This is really the only field in which review by damage suit 
is properly applicable. 

* Considerable difficulty has arisen because certain statutes have permitted 
administrative authorities to make their finding on the basis of their own in- 
vestigation and without according the party to be affected by their action a 
hearing. These are the cases especially where the courts have felt that there 
should be a reéxamination of the facts in a proceeding at law; and this seems 
the real explanation for the holding in Miller v. Horton, infra. 
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where review was sought by a tort action, the difficulty could 
not be evaded; hence such decisions as Miller v. Horton * and 
Pearson v. Zehr,® and the strained attempt to escape from it in 
Fath v. Koeppel.’ It happens, however, that an action for 
damages is a form of relief not well adapted tomany of the 
newer kinds of administrative regulation, and seldom resorted 
to in connection with them; with the result that the extent 
to which administrative findings should be subject to the 
verdict of a jury is to-day of comparatively limited impor- 
tance. On the other hand, review by injunction proceedings 
or certiorari is among the commonest of all the modes of test- 
ing administrative determinations; and here, as under the 
other usual modes of review, the doctrine that the review 
proceeding is in essence, as in form, collateral, although 
seldom directly expressed, has left its mark deeply on the 
cases. One troublesome incident of the tradition is the doc- 
trine of so-called “‘jurisdictional facts.” 


II 


The doctrine of “‘jurisdictional facts” is the second im- 
portant legacy to the modern cases from the older theory of 
review. If the right of review is rested on the theory of wlira 
vires, and an administrative officer is given authority, for in- 
stance, to destroy infected articles or diseased animals, it is 
possible to argue that he is‘‘ without jurisdiction” or authority 
over articles not actually infected or over animals not really 
diseased. * Consequently, in order to determine the question 


5 152 Mass. 540. 6 138 Ill. 48. 

7 72 Wis. 289. For the three cases mentioned in the text, see supra, p. 44. 

8 See the valuable discussion in Vanfleet on Collateral Attack, § 63, with 
references to cases in other branches of the law where the same point emerged. 
Sir Matthew Hale seems chargeable with the authorship of the doctrine of 
“jurisdictional fact.’’ See Terry v. Huntingdon, Hardres, 480. Of course there 
is no reason why it could not be argued that the officer was given jurisdiction 
over “animals,” for the purpose of determining whether or not they were 
diseased. This would admit, however, a judicial element in the nature of his 
duties, and under the older theory, if the administrative action was “judicial,” 
the official was protected from suit by judicial immunity. The theory of juris- 
dictional fact seems to have been seized upon as an entering wedge to make 
room for some judicial review in cases where the doctrine of judicial immunity 
excluded such review altogether save for improper motives. Its development 
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of his “‘jurisdiction,” it becomes necessary to determine in the 
review proceedings these “jurisdictional facts.” It may be, 
and usually is, the case, however, that the very essence of 
the administrative proceeding has been the determination by 
expert specialists of precisely these facts after due notice and 
hearing. On the doctrine of “jurisdictional facts,” the deter- 
mination must be made over again, and independently, by 
the court or jury, in order to determine whether the adminis- 
trative agency exceeded its competence. Such a doctrine logi- 
cally applied would eviscerate the whole administrative proc- 
ess, and it is not applied logically; but enough of it is left to 
‘confuse very badly the utterances of the courts on the ques- 
tion of review of facts. Even the United States Supreme 
Court has slipped into the statement that the Interstate 
* Commerce Commission is “‘ without jurisdiction” over rea- 
sonable rates; ® and while the implications of the words have 
never been followed, it has been held occasionally in land 
cases that a determination of the Land Office as to the saline 
or swamp character of lands was a determination of a “‘juris- 
dictional fact’”’ which might be reéxamined at law.!° But the 
great weight of authority is now the other way; the old doc- 
trine lingers on only enough to infect the cases with the irritat- 
ing uncertainty of an equivocal phrase. Sometimes the phrase 
is employed to conceal and confuse an altogether different 
ground of review, as in Great Western Power Co. »v. Pills- 
bury," where it was apparently used to mean only that it was 
within the power of the courts to give a legal definition to the 
term “‘wilful misconduct” as used in a statutory provision 
depriving employees guilty of ‘wilful misconduct” of the’ 
benefits of a workmen’s compensation act. This is an in- 
stance of the dangerously easy transition between “fact” in 
the sense of proved circumstances, and ‘‘fact”’ in the sense 


was aided by the fact that certiorari has also come to be limited, like a tort 

action, to the question of jurisdiction. See supra, Chapter III, note 20, pp. 

44 ff., and note 79, pp. 62 ff. For another discussion of the doctrine of “juris- 

dictional facts” see supra, Chapter IX, notes 13 and 17, pp. 257 and 260. 

E eluates Commerce Commission v. Louisville & Nashville R. Co., 227 
. 5S. 88. 


10 Morton v. Nebraska, 21 Wall. 660. 11 170 Cal. 180. 
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of the meaning of the word or term into which those circum- 
stances are summed up for the purpose of attaching legal 
consequences to them. The United States Supreme Court 
steered a true line, even if with a harsh result, between the 
Ju Toy case ” on one side and Gonzalez v. Williams " on the 
other. 

The Pillsbury case was one in which the doctrine of juris- 
dictional fact was invoked in a review proceeding brought by 
certiorari. Such a proceeding is not even formally collateral 
‘like a tort action or a bill for an injunction. It is in the nature 
of direct review for error,' and recognizes of itself the essen- 
tially judicial nature of the action sought to be reviewed. 
For such a proceeding the doctrine of ultra vires no longer 
provides an adequate basis. The reviewing court sits as a 
court of error from an inferior tribunal, and not to hear an 
independent complaint. There is therefore no such need as 
in a collateral proceeding for an independent retrial of the 
facts. On the contrary, ordinary principles of direct review 
are clearly applicable, with the presumption which they carry 
in favor of the correctness of the finding of fact made by the 
inferior tribunal. The way is opened for allowing to expert 
administrative findings that conclusiveness on matters other 
than precepts of law which is essential to the effective func- 
tioning of administrative regulation. : 

We have seen that the tendency of the courts and the 
weight of authority is in the direction of allowing such con- 


12 198 U.S. 253. 13-192 U.S. 1. 
14 Certiorari is not ‘collateral’ but “‘direct’’ attack, Great Western Power 


Co. v. Pillsbury, 170 Cal. 185; Vanfleet on Collateral Attack, § 2. Thus a writ 
of error was originally only a species of certiorari, 2 Williams’ Saunders’ 
Reports, 101a. “And a distinction is taken by Lord Holt, that whenever a 
new jurisdiction is created by act of parliament, and the court or judge that 
exercises this jurisdiction, acts as a»court or judge of record according to the 
course of the common law, a writ of error lies on their judgments; but where 
they act in a summary method, or in a new course different from the common 
law, a writ of error does not lie, but a certiorari. 1 Salk. 263,” ibid. The case 
referred to by Serjeant Williams is Groenvelt v. Burwell, also reported in 
1 Lord Raymond 454, see especially p. 469; s. c., 12 Mod. 386. The opinion 
of Lord Holt in this case, as given in Lord Raymond’s report, contains an 
elaborate statement of the law as it then existed relating to the review of ad- 
ministrative adjudications by actions against officials and by certiorari. 
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clusiveness in many instances. This tendency marks the 
recognition of an essentially new basis of review, and a de- 
parture from the earlier conception of administrative adjudi- 
cation as on all fours with the executive act of an old-fash- 
ioned officer like a sheriff. The courts have come to speak 
frequently of administrative adjudicating agencies in frank 
terms as “‘special tribunals” or ‘‘tribunals of limited juris- 
diction,” 1° and to define the scope of court review in lan- 
guage at once broader in some respects, and narrower in 
others, than that appropriate to ultra vires. Other analogies 
have been sought, and the forms of expression most fre- 
quently employed are those which are borrowed from review 
by a court of error of the verdict of a jury. Thus it is said 
that ‘‘the court will not consider whether on like testimony 
it would have made a similar ruling”’; '* ‘“‘the courts are not 
entitled to substitute their judgment for that of the com- 
mission’’; !” ‘‘the finding of the administrative body will not 
be disturbed unless unsupported by evidence’’;!* and some- 
times the analogy of a jury has been frankly drawn.'® 

In what has already been said concerning the power of the 
courts to review on points of law, emphasis has been laid on 
the impossibility of hoping to establish a clear line between 
so-called ‘‘ questions of law’’ and “‘ questions of fact” by any 
substantive test of definition. All that can be said is, that 
any factual state or relation which the courts conclude to 
regard as sufficiently important to be made decisive for all 
subsequent cases of similar character becomes thereby a 
matter of law for formulation by the court. The difficulties 
which arise on review of administrative orders are for the 
most part of the same nature as those applying to the review 
of verdicts. The danger is greater, however, that in the ad- 
ministrative cases there will be undue interference by the 
Aa ota States v. Commissioner, 5 Wall. 563; Johnson v. Towsley, 13 


16 Interstate Commerce Commission v. Union Pacific R. Co., 222 U.S. 541. 

‘7 People ex rel. New York Gas Co. v. McCall, 245 U.S. 345.” 

18 Manufacturers’ R. Co. v. United States, 246 U.S. 457. 

19 Papinaw v. Grand Trunk R. Co., 189 Mich. 441, at p. 445; People ex 
rel. Edison Co. v. Willeox, 151 Ap. Div. (N. Y.) 823, at p. 842. 
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court with the conclusions of the fact-finding body. This 
danger arises both from a misunderstanding of the nature of 
the distinction between questions of law and questions of fact, 
and also from the exercise by the courts of their power to say 
whether or not a finding was unsupported by evidence. 


III 


One of the most frequent sources of confusion between law 
and fact is suggested by the Pillsbury case. Certain facts 
are established by the fact-finding body, having a bearing on 
the question of whether or not the conduct of an employee 
was ‘‘wilful misconduct.’’ From these facts, the fact-finding 
body draws the conclusion of the presence or absence of such 
misconduct. This is no doubt a legal conclusion — that is, 
a conclusion having significance for the legal result of the 
case. Is it therefore a conclusion to be drawn by the court 
rather than by the fact-finding body? There are two possible 
methods of approaching this question. In the first place, it 
may be said that whether or not the special facts found sum 
up into the legal conclusion of wilful misconduct depends on 
the definition given to the latter term. If it is desired to give 
a fixed and explicit definition of wilful misconduct, the con- 
struction of such a definition is obviously a matter of law for 
the court. It is not sound, however, to argue that this means 
that the question of whether the special facts proved in any 
particular case amount to wilful misconduct is therefore a 
question of law for the court. If that were so, the question of 
whether the facts in a tort case amount to negligence would 
likewise have to be for the court to determine. But it is ele- 
mentary that such a question is for the jury. The confusion 
arises from failure to distinguish between the task of estab- 
lishing a definition, and that of saying whether or not partic- 
ular facts correspond with it.” The former is the question for 

20 “Tt is important and difficult to distinguish properly between the inter- 
pretation and application of language. . . . The process by which, having a term 
given, we discover its meaning, or the facts which may be subsumed under it, 
is interpretation; the process by which, starting with certain facts, we ascertain 


the legal category under which they must be placed . . . is that of the applica- 
tion of the law. These two terms, therefore, taken in their full extent, are each 
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the court, the latter is for the fact-finding body. The court 
may examine the facts to see whether by any rational possibil- 
ity of inference they can be summed up into the established 
definition, or to single out from among them as a step forward 
in the development of a rule of law some new fact to be hence- 


the converse of the other: one denoting the process by which we descend from 
the general to the particular; the other that by which we rise from the particular 
to the general,” Professor W. G. Hammond, in his edition (3d) of Lieber’s 
Hermeneutics, pp. 246, 247. Professor Hammond also quotes Trendelenburg: 
“The application of every law may be presented in the form of a syllogism in 
which the legal provision constitutes the major premise; and after this has 
been determined, the question is upon the subsumption of facts in the minor,” 
Naturrecht auf dem Grunde der Ethik, § 78. Cf. also Alexander Hamilton: “Every 
specific case is a matter of fact, for the law gives the definition. . . . The crime 
is matter of law as far as definition is concerned; fact as far as we are to deter- 
mine its existence” (Works, ed. Lodge, viii, 397). This distinction between 
“interpretation” and “application,” between ‘‘definition’’ and “subsump- 
tion,” traces the line marked out in our law between the provinces of the court 
and jury: ‘‘definition’”’ is for the court, ‘‘subsumption” for the jury. Thus a 
typical statement is the following: ‘‘For the court to say to the jury that cer- 
tain facts per se constitute negligence is improper. Negligence is a question of 
fact to be proved like any other fact in issue. But of course this does not mean 
that the definition of negligence is a question of fact. . . . Negligence does not 
become a question of law alone unless the acts constituting it are of such a 
character that all reasonable men would concur in pronouncing it so... . It is 
for the jury to determine whether the facts proved do or do not constitute 
negligence. . . . But where the act or conduct of the party charged with negli- 
gence is so clearly and palpably negligent that all reasonable minds would 
pronounce it so without hesitation or dissent, then the court may state to the 
jury by instruction that such acts constitute negligence. Also, when the ad- 
mitted facts are such that no other conclusion could be reached than that of 
negligence, it then becomes a question of law,’’ Hughes, Instructions to Juries, 
§ 183. I submit that a failure to distinguish properly between “interpretation” 
or ‘‘definition’’ of law on the one hand, and its application on the other, is re- 
sponsible for much of the confusion as to whether such questions as “‘reasonable 
time,” ‘‘reasonable cause,” ‘‘necessaries,” and “negligence” are questions of 
“law” for the court, or of ‘‘fact”’ for the jury. It is clear that the court is, and 
must always be, at liberty to narrow cr broaden the scope of these terms by ex- 
acter definition —7.e., to continue to develop general rules of law to govern their 
meaning. But this does not mean that where the court is unable or has no desire 
to lay down such specific rules of general application, it yet remains at liberty to 
say in each case whether the evidence satisfies the existing definition. The latter 
power is by no means essential to the existence of the former. Yet it seems 
to be some latent idea that it is thus essential, and that one power cannot exist 
without the other, which underlies the view of Mr. Justice Holmes discussed in 
the next note, infra, and leads to the doctrine that reasonableness of time — 
e. g., for giving notice of the dishonor of a bill of exchange — is a “question of 
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forth incorporated in the definition; but it may not pronounce 
in gross upon whether the facts meet the definition, if it can- 
not show the rational impossibility of their doing so. 

There is a second way of approaching the question and 
reaching the same result by a simpler and more tangible line 
of reasoning. We start from the obvious proposition that a 
term like ‘‘wilful misconduct,” or ‘due care,” or ‘‘negli- 
gence,” or ‘‘adequate service”’ cannot be defined with me- 
chanical completeness. It must apply to so many different 
types of situations that it can be filled out in any given case 
only by the application of a standard — an undefined sense 
or intuition of what is proper under the circumstances. There 
is, in other words, always a gap to be bridged between. the 
special subsidiary facts of such a case and the ultimate con- 
clusion of ‘“‘reasonableness”’ or ‘‘adequacy’’ or “‘ wilfulness.”’ 
The application of the standard is what bridges this gap. 
But such an application of a standard is precisely the function 
of the so-called “‘fact-finding’” body, whether jury or ad- 
ministrative tribunal. Indeed, ‘‘standard-applying”’ body 
would seem a better designation.2! The normal function of 


law” for the court. All that the courts seem to have been reaching for by the 
statement that the latter question was one of law was the idea that they must 
be at liberty to develop rules, if they should so choose, to give greater definite- 
ness and certainty to the content of reasonableness. Thus in a leading case 
Chief Justice Abbott said: “It is of the greatest importance to commerce that 
some plain and precise rule should be laid down to guide persons in all cases as 
to the time within which notice of the dishonor of bills must be given,’’ and he 
proceeded to lay down such a rule, Williams v. Smith, 2 B. & Ald. 496. But 
when the courts then proceed to say that such a question is one of “‘law”’ for 
the court rather than of ‘‘fact’’ for the jury (Commercial National Bank v. 
Zimmerman, 185 N. Y. 210 — reasonableness of time for presentment for pay- 
ment), they often understand themselves as reserving the power to say in each 
case, without laying down any rule, whether the legal conclusion is made out 
by, and is to be inferred from, the evidence. This is a very different power from 
the power to lay down a rule; yet it is the power which has established itself in 
the case of ‘‘reasonable cause”’ in actions for malicious prosecution, in the case 
of material loss by varying the risk of a surety, which was long on the point of 
establishing itself as to what constitutes necessaries for an infant, and which 
has been repudiated, except by Mr. Justice Holmes, as to negligence. See 
above, Chapter III, note 47, p. 53, and note 48, p. 53; Chapter V, note 72, p. 147. 

21 With reference to the jury, this view has been challenged by Mr. Justice 
Holmes: ‘‘I do not believe that the jury have any historic or a priori right to 
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juries is to render general rather than special verdicts, and 
the application of a standard like ‘‘due care” is universally 
recognized as no part of the duties of the court. They may, 


decide any standard of conduct. I think that the logic of the contrary view 
would be... that all the law properly is in their breasts,” Collected Legal 
Papers, pp. 236, 237. And elsewhere: “It has often been said that negligence 
is pure matter of fact, or that, after the court has declared the evidence to be 
such that negligence may be inferred from it, the jury are always to decide 
whether the inference shall be drawn. But it is believed that the courts, when 
they lay down this broad proposition, are thinking of cases where .. . the main 
or only question is what the conduct [which is to be passed upon] was, not what 
standard shall be applied to it after it is established,’’ Common Law, p. 124. 
For a case in which Mr. Justice Holmes applied his theory on the bench, see 
Lorenzo v. Wirth, 170 Mass. 596. Mr. Thayer, on the other hand, supported 
the view that the application of a standard was not merely for the jury, but 
raised only a question of fact — 7. e., an issue which was bound to differ in 
every specific case from every other, Prelim. Treat. on Evidence, p. 250. Pro- 
fessor Bohlen seems to be looking for middle ground (“Mixed Questions of 
Law and Fact,” Univ. of Pa. Law Rev., lxxii, 111 ff.). Starting from different 
premises, all three writers converge on strikingly similar and sound enough 
conclusions; but the premises are important because in less trusty hands they 
can diverge as well as converge in their results. Mr. Justice Holmes’s view 
seems to be dictated fundamentally by a desire to harden standards into rules. 
“The tendency of the law must always be to narrow the field of uncertainty,” 
Common Law, p. 127. ‘It ought to be possible to formulate these standards. 
... The featureless generality that the defendant was bound to use such care as 
a prudent man would do under the circumstances ought to be continually giv- 
ing place to the specific one that he was bound to use this or that precaution 
under these or those circumstances,” ibid., p. 111. On the other hand, Judge 
Cooley writes: ‘‘The question [is] whether in the infinite variety of human 
transactions the law can say that as to certain of them the party was negligent. 
. .. Manifestly this is impossible. There is no clear line by which the infinite 
diversity of cases where injury has resulted may be classified. Seldom indeed is 
one Case in its facts exactly like one which has preceded it. ... Rules of law must 
be certain so as to constitute guides; but the rule in one case can never consti- 
tute a guide in the next if the facts and conclusions flowing from them are of 
that indeterminate character that the question whether the one runs parallel to 
the other is one upon which different minds . . . would be likely to disagree.” 
Treatise on the Law of Torts, 2d ed., p. 801. But whether or not rules are desir- 
able, it is of course always within the power of the courts in their control of the 
standard-applying body to lay them down — that is a different question from 
the one with which we are at present concerned; for when the rule comes, the 
standard goes; and what we are now interested in has reference to the period 
when a standard is still being applied on the theory that a rule is as yet impossi- 
ble or is undesirable; our question is, shall the standard, while it still remains a 
standard, be applied by the court, or by the jury? Mr. Justice Holmes argues 
that it should be done by the court because the standard ought always to be 


QUESTIONS OF “FACT” 317 


indeed, if they choose, narrow the room for the operation of 
the standard by inserting the wedge of a rigid rule like the 
so-called “‘stop, look, and listen” rule; but they exceed their 


the same: “ Any legal standard must in theory be one which would apply to all 
men under the same circumstances. . . . The standard must be fixed. . . . The 
ideal average prudent man . . . whose culpability or innocence is the supposed 
test, is a constant,’’ Common Law, p. 111. ‘When we rule on evidence of 
negligence, we are ruling on a standard of conduct, a standard which we hold 
the parties bound to know beforehand, and which in theory is always the same 
upon the same facts and not a matter dependent upon the whim of the particu- 
lar jury or the eloquence of the particular advocate,”’ Collected Legal Papers, 
p. 235. But where the facts from case to case are sufficiently uniform to ad- 
mit of an identical standard, what difference is there between such a standard, 
consistently applied, and a rule? And if they are not sufficiently uniform to 
admit of, or to justify, a rule, how can an identical standard be applied to them? 
Mr. Justice Holmes appears to fall into a type of reasoning he has done much 
to eliminate when he says, “It is obvious that a standard of conduct does not 
cease to be law because the facts to which that standard applies are not likely 
often to be repeated,” zbid., p. 236. Admitting that it is possible to use the 
term “‘law”’ in such a sense that there will be a “‘law”’ for every case, ‘‘a wilder- 
ness of single instances,” there is danger that such “law,” if laid down by 
judges, will be taken as of general application and applied to other cases as 
well, —that what was meant for a party will be bestowed on mankind. See some 
examples in Thayer, op. cit., pp. 242 ff. ‘‘Precedents which have turned upon 
some question of fact, or some limited and incidental principle of evidence or 
common sense, have come to stand as settling the main doctrine of substantive 
law involved in the case,” ibid., p. 244. Mr. Justice Holmes is aware of this 
difficulty, and answers that “these considerations only lead to the conclusion 
that precedents should be overruled when they become inconsistent with 
present conditions,” Common Law, p. 126. But if the precedent is established 
only to be in constant danger of being overruled, what becomes of the ‘“‘fixity”’ 
of standard which Mr. Justice Holmes is seeking? And if the precedents are in 
continual need of being overruled, how can we say that there is sufficient uni- 
formity to require or even to support a “fixed” standard? There are two 
great dangers to guard against: (1) the establishment of an excessive number 
of minute rules, or, what amounts to the same thing, “fixed” standards, which 
are no sooner established than an effort must be made to get rid of them; 
(2) the confusion between a general rule and a conclusion not meant to extend 
beyond the case in hand. It is submitted that both these dangers are enhanced 
by committing to the same hands the function of pronouncing rules and apply- 
ing standards. The difference between the general and the particular ought so 
far as possible not to be blurred. Where no two cases ought to be treated 
as if exactly alike, it is misleading to seek for a common standard. Room must 
be made for that “‘administrative” element of free discretion which Professor 
Bohlen says is left to the jury because of ‘“‘the public’s desire to have its con- 
duct judged by laymen, by the man in the street,” op. cit., p. 116. For a 
confused statement by Coke which has been the cause of some subsequent un- 
certainty, see Priddle and Napper’s case, 11 Coke Rep. 8b, at 10b. 
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province if they undertake to apply the standard themselves 
directly to the facts. This is well understood in the law as to 
review of verdicts. It does not seem so well understood with 
regard to the determinations of administrative tribunals. 
And yet in the latter cases, where the standard is often a 
technical one, requiring scientific knowledge and insight for 
its application, there is all the greater need for unhampered 
action by the standard-applying body except where the 
courts desire to interfere for the purpose of applying or estab- 
lishing some clearly formulated general rule of law. 

The well-worn language about questions of law and ques- 
tions of fact serves largely to conceal these considerations. 
It is easy to borrow from the law of pleading the phrase that 
a term like negligence is a ‘‘conclusion of law,” and, as the 
next step, to slip into the specious inference that a matter 
which is a conclusion of law is one which must necessarily 
be determined by the court. This tendency is successfully 
avoided for the most part in the review of verdicts; on review 
of administrative determinations it is still a delusive snare.” 
Familiar formulae lend it attractiveness, like the oft-repeated 
one that ‘‘the legal effect of evidence is a question of law.’’ 78 
This can easily be taken to mean that the question of whether 
or not the subsidiary facts proved in the case sum up into the 
legally pertinent conclusion of reasonableness or adequacy, 
for example, is a question for the court;”4 which would be in 
effect to remove from the administrative body and impose 
on the court the function of applying the appropriate stand- 
ard. In truth, the formula when rightly used is only a mis- 
leading ellipsis for a perfectly correct proposition connected 
with the power of the courts to reverse a verdict or adminis- 

* The Supreme Court perhaps fell into it in Federal Trade Commission v. 
Gratz, 253 U.S. 421, where it said that it was ultimately for the courts to de- 
termine what was unfair competition. 

*8 Interstate Commerce Commission v. Louisville & Nashville R. Co., 227 
U.S. 88. For the same proposition announced in reviewing a jury’s verdict, see 
Indiana R. Co. v. Watson, 114 Ind. 20. 

** This was the view taken by eighteenth-century English courts in the 
seditious libel prosecutions, see above, Chapter V, note 79; and it seems to be 


Mr. Justice Holmes’s view; see above, Chapter III, note 55; this chapter, 
note 20; and Lorenzo v. Wirth, 170 Mass. 596. 
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trative finding which is arbitrary because beyond the bounds 
of rational inference from the evidence. It is but an ambigu- 
ous shorthand way of saying that ‘‘ when it is contended that 
an order was made without any evidence whatever to support 
it, the consideration of such a question involves not an issue 
of fact but one of law.” 2 

This disposes of another erroneous doctrine latent in the 
conventional formula for stating the grounds of review — 
the doctrine, namely, that, where the evidence before the 
fact-finding body is undisputed, the reviewing court is free 
to draw its own conclusions from it, independently of the 
conclusions reached by the former. This is the doctrine 
which was applied by the Commerce Court and rejected by 
the Supreme Court in United States v. Louisville & Nash- 
ville R. Co., 235 U. S. 314. It is a natural corollary of the 
deceptive formula that “the legal effect of evidence is a ques- 
tion of law.” ** Whether evidence can rationally have the 
legal effect attributed to it is one question, and is the ques- 
tion for the court; whether evidence shall have a legal effect 
of which it is rationally susceptible is another question, and is 
for the body to which the application of the standard is en- 
trusted.”” 


25 Florida East Coast R. Co. v. United States, 234 U.S. 167. 

2% For the same doctrine erroneously applied to jury verdicts, see discussion 
in Wigmore on Evidence, 2d ed., v, 559. For the correct doctrine see Bowen 
L. J., in Davey v. London & Southwestern R. Co., 12 Q. B. D. 70: “It is not 
because facts are admitted that it is therefore for the judge to say what the 
decision upon them should be. If the facts which are admitted are capable of 
two equally possible views which reasonable people may take, and one of them 
is more consistent with the case for one party than for the other, it is the duty of 
the judge to let the jury decide between such conflicting views.’’ And cf. Mr. 
Justice Buller in Company of Carpenters v. Hayward, Douglas 373, at p. 375: 
“Whether there be any evidence is a question for the judge. Whether sufficient 
evidence is for the jury.” 

27 ‘From any given state of facts the judge must say whether negligence 
can legitimately be inferred, and the jury whether it ought to be inferred,” 
Lord Cairns in Metropolitan Ry. Co. v. Jackson, 3 A. C. (1877), 193, at p. 
200. ‘To ask, ‘Should we have found the same verdict’ is surely not the 
same thing as to ask whether there is room for a reasonable difference of 
opinion,” Brett, M. R. in Belt v. Lawes, London Times, March 18, 1884, 
quoted in Thayer, Cases on Evidence, 2d ed., p. 163. 
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IV 


The door through which a way is properly opened for ju- 
dicial interference with administrative application of stand- 
ards is the well-established doctrine that a determination 
will be set aside which is without evidence to support it; *% or, 
differently expressed, which could not rationally have been 
reached by fair-minded men from the evidence.*® This is a 
rule obviously borrowed from the law governing court con- 
trol of the verdicts of juries. It is familiar law that, where the 
existence of negligence or some similar matter is at issue, ‘‘ the 
correctness of the finding of the jury thereon will not be re- 
viewed except to determine if there is evidence on which a 
reasonable man might reach the conclusion arrived at.” *° 
But on review of administrative orders the statement of the 
ruleis often colored by vestiges of the old ultra vires theory 
of review. Thus it is said that ‘‘ to make an essential finding 
without supporting evidence is arbitrary action’’; *! and ac- 
cordingly ‘‘arbitrariness’”’ is generally the ground expressly 
assigned for reversal. It has not been observed, however, 
that this slight difference in phrasing the rule has produced 
any important difference in the manner of applying it from 
that which prevails on review of verdicts. 

A case of the latter kind affords the simplest illustration of 
the rule. In Union Pacific R. Co. v. Milliken ® it was as a 
matter of law essential to plaintiff’s recovery to show the de- 
fendant’s knowledge of the incompetence of the engineer 
whose conduct had caused the injury complained of. No 
evidence was offered on this point. A verdict in favor of the 
plaintiff was accordingly set aside. There was, in other words, 
no ground upon which rational men could have inferred a 
fact legally essential to recovery. In Rowland v. Boyle, 244 
U.S. 106, a proceeding to review a rate order of a state rail- 
road commission, the carrier had in the proceedings before 

8 Interstate Commerce Commission v. Union Pacific R. Co., 222 U.S. 320. 

*? San Diego Land and Town Co. v. Jasper, 189 U.S. 439. 

*0 Ricker v. Hall, 69 N. H. 592. 


*1 Chicago Junction case, 264 U.S. 258, at p. 265. 
® 8 Kans. 647, opinion per Brewer, J. 
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the commission presented the results of traffic studies, show- 
ing that the proposed rates would produce income below a 
fair return on the agreed value of the property. No attempt 
was apparently made by the advocates of the new rates to 
present rebutting figures, or any figures at all. An order 
establishing the rate was accordingly set aside. These are 
cases of the complete absence of evidence on an essential 
point.* 

The strongest cases are those like the one last cited, where 
an order is made wholly on the basis of evidence which points 
in an opposite direction. Such was Dube’s case, 226 Mass. 591. 
This was review of an order of an industrial accident board 
awarding compensation under a workmen’s compensation 
act. The uncontradicted evidence showed that the decedent 
had met death by attempting to clean some machinery while 
in motion. The cleaning of machinery was apparently not 
within the scope of his employment. The board made a 
finding that he had been caught in the machinery while on 
his way to the toilet or for some other unknown purpose in- 
cidental to his employment, and awarded compensation. To 
reach this result the board had to disbelieve the testimony of 
every eye-witness and base its conclusion solely on the fact 
that the machinery which caused the accident was located 
on the way between decedent’s work-bench dnd the toilet. 
The court held that the board’s conclusion was not a ration- 
ally possible inference from the evidence before them.* 

32 See also Foster’s case (review of workmen’s compensation award), 
242 Mass. 386; Voelz v. Industrial Accident Commission, 161 Wis. 240. 

34 In Carroll v. Knickerbocker Ice Co. (N. Y., App. Div., 1915), 155 N. Y. 
Supp. 1; (N. Y. Ct. of Appeals, 1916) 218 N. Y. 435, the decedent, the driver of 
an ice-wagon, after returning home from work, developed delirium tremens, of 
which he died. Before death, he told his wife and physician that his illness was 
due to his having been struck during the day by a 300-pound cake of ice in the 
course of his employment. His body showed no marks or bruises, and there 
was affirmative evidence that no cake of ice had struck him, but that at the 
time when the accident was supposed to have occurred, he was drinking in a 
saloon. Because the statute permitted hearsay evidence, the compensation 
commission felt bound to believe the decedent’s statement that he had been 
struck, and awarded compensation to his widow. The award was sustained by 
the Appellate Division of the Supreme Court, and reversed by the Court of 
Appeals. The Court of Appeals said: ‘‘The act . . . gives the workmen’s com- 
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A third type of case is where the inference of the fact- 
finding body involves an obvious logical error. Such a case 
was Florida East Coast R. Co. v. United States et al., 234 
U. S. 167. There the Interstate Commerce Commission had 
considered in the same proceeding the question of reducing 
rates on three railroads running through the state of Florida, 
of which the East Coast was one. The evidence showed re- 
duced costs on the other two lines, but negatived the infer- 
ence of a reduction in costs on the East Coast. Nevertheless, 
the Commission included all three roads in its order putting 
the reduced rates into effect. The order was set aside by the 
Supreme Court, so far as it affected the East Coast.*° 

Again, a conclusion of a fact-finding body will be set aside 
where it rests upon an inference at variance with the known 
principles of physics or mechanics. Thus in Nugent ». 
Milling Co., 131 Mo. 241, the court thought that it was 
physically impossible to reconcile the testimony as to how 
the accident occurred with the facts necessary to support a 
recovery. In setting aside the verdict, the court said: ‘‘ How 
a scoop held by the right hand of plaintiff resting upon the 
frame of the crushing rollers could be struck by a descending 
object so as to cause the left hand, that was independent and 
working above it, to be knocked downward into the crushing 
roller involves a principle of mechanics that is incomprehen- 


pensation commission free rein in making its investigations and in conducting 
its hearings, and authorizes it to receive and consider, not only hearsay testi- 
mony, but any kind of evidence that may throw light on a claim pending before 
it... . This is all true, but, as I read it, section 68, as applied to this case, does 
not make the hearsay testimony offered by the claimant sufficient ground 
to uphold the award which the commission made. The section does not declare 
the probative force of any evidence. . . . The only substantial evidence before 
the commission was to the effect that no cake of ice slipped and struck the 
decedent, and there were no bruises or marks upon his body which indicated 
that he had been so injured. The findings to the contrary rest solely on the 
decedent’s statement made at a time when he was confessedly in a highly 
nervous state, which ended in his death from delirium tremens. Such hearsay 
testimony is no evidence.” 

* For a similar case, see Northern Pacific R. Co. v. Department of Public 
A get 268 U.S. 39. Cf. Louisville and Nashville R. Co. v. United States, 238 

Soa: 


%® See Quigley v. Naughton, 100 Appeal Div. (N. Y.) 476. 
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sible. The occurrence or non-occurrence of a given thing as a 
fact, that contravenes laws of mechanics that are so general 
that the courts cannot ignore them, cannot be said to be mat- 
ters of fact that must go to the jury.”” Whatever we may 
think of the application of the principle to the facts of the 
case, it is clearly sound.” A verdict based on an inference 
that an injury had been caused by witchcraft or the “evil 
eye”’ would doubtless have to be set aside.*8 


Wy, 


The difficult cases are those which occur when the doubt 
arises not from the logical or physical impossibility of the 
inference, nor from the total absence of evidence, but from its 
meager and unsatisfactory character. If there is a reversal 
on such a ground, must it be said that the reviewing court is 
interfering improperly with the function of the body respons- 
ible for applying the standard? The difficulty is illustrated 
by a number of cases reviewing orders of state railway com- 
missions which required the stopping of trains at certain 
stations on the ground of the inadequacy of other service.*® 
One of the earliest cases was Mississippi Railroad Commis- 
sion v. Illinois Central R. R. Co., 203 U.S. 335. There the 
Supreme Court, without analyzing the evidence, flatly an- 
nounced that in its opinion the towns affected already en- 
joyed adequate service. ‘‘The question is before us on un- 
contradicted evidence as to whether there were or were not 
proper facilities, and we hold that there were.’ This seems 
clearly wrong. It looks like an application, in the erroneous 
sense, of the dictum that ‘the legal effect of evidence is a 
question of law.” *° It wasa direct assumption by the Court 

37 See also Spiro v. St. Louis Traction Co., 102 Mo. Ap. 250, and Scanlon ». 
Railroad Co. (Cal., 1898), 55 Pac. 694, holding that the courts must take 
judicial notice of the ‘laws of nature,” and the principles of mathematics. 

38 Query whether this result can be said to incorporate into the law all the 
currently accepted principles of natural science as legal propositions? 

39 Cases should be distinguished where the question was as to the consti- 
tutionality of stop-orders made by direct legislative enactment —1. e., not as 
a result of quasi-judicial procedure. See the discussion of these cases in note 39, 


Chapter VI, p. 183, above. 
40 Above, p. 318. 
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of the function of applying the standard of adequate facil- 
ities. The next case, that of Atlantic Coast Line v. Wharton, ~ 
207 U.S. 328, shows the proper method of approach.** The 
issue was the same. This time, however, the Court in its 
opinion made a careful analysis of the evidence. The trains 
which were ordered to stop were fast through trains running 
between New York and Florida. Latta, the town where the 
stop was to be made, had a population of about four hundred 
people. The back country was sparsely settled. The evidence 
presented by those who had petitioned for the stop-order was 
to the effect that only four or five persons a week desired to 
use the trains. They were already making a regular stop at 
a point a few miles distant. The Court pointed out that on 
such a showing there were inevitably a large number of 
other towns which had as good a claim as Latta to have the 
trains stop. ‘‘To stop these trains at Latta and other stations 
like it which could bring equally strong reasons for the stop- 
page of the trains at their stations, would wholly change the 
character of the trains,” and convert them from fast through 
trains into locals. The order was accordingly set aside. This 
is certainly an interference with the application of a standard, 
but the Court presents, so to speak, a bill of the particulars 
wherein the attempted application had exceeded the bounds 
of reason. In effect, the order of the state commission either 
involved the logical inconsistency of giving Latta a fast train 
by converting it into a slow train, or violated the legal prin- 
ciple that towns similarly conditioned are entitled to the 
same service. 

A later case of substantially similar character was Missis- 
sippi Railroad Commission v. Mobile and Ohio R. R., 244 
U. 8. 388. Here the question was whether the discontinuance 
of certain trains deprived the communities affected of ade- 
quate service. The state railroad commission ruled that it 
did, and ordered the trains restored. Again the Supreme 
Court in its opinion carefully analyzed the evidence. It was 
admitted that the trains could be run only at a heavy loss. 


‘' Opinion by Mr. Justice Peckham, who also wrote the opinion in the pre- 
ceding case. 
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The company’s passenger business was not paying its way, 
and the operation of the road as a whole showed an increasing 
deficit each month. The company was cutting down expen- 
ditures at all points, had decreased the salaries of its officers, 
and had stopped making needed repairs to rolling-stock. It 
was shown that the trains in question had originally been 
put on as an experiment, with the idea of developing local 
business which had not materialized. After their removal, 
the through trains, which had not stopped before, took over 
all their local stops, though at less convenient hours. Affi- 
davits from a large number of prominent business men in the 
territory served declared that because of the slow-down in 
business the removal of the trains would not materially in- 
jure the communities affected. On the other hand, “the 
evidence on which the railroad commission acted is impres- 
sively meager in extent and inadequate in character. It con- 
sists of the testimony of two men, wholly without qualifying 
training or experience, as to the cost of operating such trains, 
and of a number of men as to the inconvenience which would 
be caused by the taking off of the trains, chiefly to commer- 
cial travellers living in Meridian and desiring to visit the 
small villages and hamlets on the line. . . . We [think] that 
the order, at the time and under the circumstances when it 
was issued, was arbitrary and unreasonable.” This is at 
least not the mere setting of the opinion of the Court against 
the opinion of the commission; the misapplication of the 
standard is corrected under an obvious sense of full responsi- 
bility to point out the errors committed, and to avoid even 
the appearance of an arbitrary substitution of the Court’s 
independent judgment for that of the commission.” 

42 Cf. Washington ex rel. Oregon R. R. & Navigation Co. v. Fairchild, 224 
U.S. 510, where an order of a state commission requiring the establishment 
of certain connections was set aside as unreasonable. The Court said: “The 
question presented is whether as a matter of law the facts proved show such 
a public necessity as authorizes the taking of property... . The testimony in- 
troduced as to the character of traffic movement is not very satisfactory. A 
careful examination of the record fails to show what business would be routed 


over these connections or what saving would come to the public if they were 
constructed. There is nothing by which to compare the advantages to the 


public with the expense to the defendant.” 
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VI 


Cases like Philadelphia and Reading R. Co. v. United 
States, 240 U.S. 334,* illustrate the way in which a sup- 
posed review of the sufficiency of evidence to support a find- 
ing often turns on a concealed or unconsciously apprehended 
rule of law. Another such instance is the recent case of 
United States v. New York Central R. Co., 263 U.S. 603. 
There Congress had passed an act directing the Interstate 
Commerce Commission to require interstate railroads to 
issue interchangeable mileage coupons at just and reasonable 
rates in such denominations as the Commission might pre- 
scribe. The Commission construed the act to require the 
issue of such tickets at lower than the regular rate of passen- 
ger fares, and made an order accordingly. The order was set 
aside by the Supreme Court on the ground that there was no 
evidence to show that the reduced rate was “‘just and reason- 
able” as required by the act. The Court examined the Com- 
mission’s findings, and said: ‘‘The Commission in its report 
pointed out that the net railway operating income was below 
the return fixed as reasonable, discarded the supposed anal- 
ogy between the carload rate and the mileage ticket, inti- 
mated that the supposed benefit that the carrier might get 
from the advance use of money would be more than offset by 
the increased expenses, and said that the question whether 
the scrip ticket would stimulate travel was a matter of specu- 
lation. After thus excluding the grounds upon which the 
order could be justified, the Commission held that the obvi- 
ous spirit and apparent purpose of the law required that the 
experiment should be tried, and on these premises declared 
that the reduced rates would be ‘just and reasonable’ for this 
class of travel.’’ It seems clear that the case really turned on 
the question of the proper interpretation of the act of Con- 
gress. There was no evidence to support the finding because 
the Court chose to hold that the words ‘just and reasonable’ 
as used in the statute had no other meaning than when ap- 
plied to rates in general. On the interpretation adopted by 


* See Chapter VI, p. 173 supra. 
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the Commission, the question of the sufficiency of the evi- 
dence would not have arisen in the same form. 

Sometimes it is not so easy to disentangle the point of law 
which causes the defect of evidence. One of the most serious 
grounds of confusion in the cases is the frequent failure in the 
opinions to indicate whether the holding rests on some new 
legal rule which the Court chooses to adopt in carrying for- 
ward the development of the law, or on the correction of what 
is held to be a mere error of inference in the application of a 
standard. This confusion is suggested by comparing United 
States v. Baltimore and Ohio R. Co., 231 U. S. 274, with 
Manufacturers’ R. Co. v. United States, 246 U.S. 457. In 
the former case a large shipper, the Arbuckle Sugar Refining 
Company, owned and maintained a dock in Brooklyn, and 
operated a ferry from the dock to the rail-ends of the trunk- 
lines in Jersey City. About one third of the freight handled 
by the dock and ferry consisted of the products of the Ar- 
buckle Company, while the rest was received from the public 
generally. The railroads were in the habit of providing at 
their own expense receiving docks and ferry service for freight 
offered in Brooklyn and Manhattan. They therefore entered 
into an agreement with the Arbuckle Company to pay to the 
latter for its service an allowance out of the freight rate on 
all goods which it delivered to the rail-ends. This had the 
effect of making a slight reduction in the freight rate on the 
Arbuckle Company’s own products. A competing refinery, 
which likewise delivered its products to the rail-ends but did 
not offer ferry service to the public generally, demanded a 
similar allowance and was refused. It filed a complaint with 
the Interstate Commerce Commission, which ordered that the 
allowance be either extended to the competitor or discontin- 
ued as to the Arbuckle Company. This order the Supreme 
Court set aside. The result seems correct on a principle of 
law analogous to that later announced in the Tap-line cases, 
234 U.S. 1, without any need of considering inferences of 
fact. It is interesting to compare this result, however, with 
that later reached in the Manufacturers’ Railway case, 246 
U.S. 457. There different parts of the city of St. Louis were 
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served by two terminal railroads. One of these, the so-called 
Terminal Railway, was owned by the trunk-lines. The other, 
the Manufacturers’ Railway, was owned by the Anheuser- 
Busch brewing interests, from which a considerable por- 
tion of its freight was derived. The trunk-lines refused to 
absorb the Manufacturers’ Railway’s charges and thereby 
extend their flat St. Louis rate to the territory served by it, 
while doing so with respect to the territory served by the 
Terminal Railway. On complaint to the Interstate Com- 
merce Commission, the Commission refused to do more than 
order the trunk-lines to establish a joint rate with the Manu- 
facturers’ Railway which should be higher than the St. Louis 
flat rate by an amount equal to the Manufacturers’ Railway’s 
division of the joint rate. This, of course, did not remove the 
alleged discrimination against the territory served by the 
latter, and the case was taken to the Supreme Court. The 
Court refused to interfere with the order, saying: ‘‘ Whether 
a preference or advantage of discrimination is undue or un- 
reasonable is one of those questions of fact that have been 
confided by Congress to the judgment and discretion of the 
Commission. . . . In the present case, the negative finding of 
the Commission upon the question of undue discrimination 
was based upon a consideration of the different conditions of 
location, ownership, and operation as between the Manu- 
facturers’ Railway and the Terminal Railway. The conclu- 
sions were reached after full hearing, are not without support 
in the evidence, and we are unable to say that they show 
abuse of discretion.’ This language clearly does not mean, 
in view of the result reached in cases like the Baltimore and 
Ohio case, that the broad ultimate conclusion of discrimina- 
tion is one on which the opinion of the Commission will be 
taken immediately as final; for in reaching that conclusion 
the Commission body may run against rules of law laid down 
by the Court, which annul the effect of subsidiary facts that 
might otherwise be regarded as amounting to discrimination. 
Thus it seems to be established by the Baltimore and Ohio 
case that it cannot be held to be illegal discrimination merely 
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to grant a division of rates to a public carrier which is owned 
by, and mainly serves, a single shipper. The Tap-line cases “4 
went still further and, reversing another order of the Com- 
mission, held that the Commission must affirmatively require 
trunk-lines to grant a division of rates to such a carrier. This, 
however, the Court refused to compel in the Manufacturers’ 
Railway case, except in a way which still subjected the terri- 
tory served to the disadvantage of relative inequality of rates 
as compared with the territory served by a competitor. The 
latter result may be contrasted with that reached in the more 
recent Knoxo case, United States v. Illinois Central R. Co., 
263 U.S. 515. There the Commission made an order com- 
pelling the establishment of a joint rate with a tap-line to 
Knoxo at the flat rate which prevailed for competing points. 
This was substantially the relief sought in the Manufactur- 
ers’ Railway case and there denied. The Supreme Court 
sustained the order on the ground that it was within the dis- 
cretionary power of the Commission and was not without 
evidence to support it. In other words, in the Manufacturers’ 
Railway case and in the Knoxo case the Supreme Court sus- 
tained two orders of the Commission which reached opposite 
results on facts which in main outline were similar. The 
Court, in short, did not choose’ to lay down a rule of law 
either way. It did not decide to single out any of the sub- 
sidiary facts and make a matter of law of it. It did say, how- 
ever, in the Manufacturers’ Railway case that ownership of 
the short-line was one of the facts which it was within the 
discretion of the Commission to consider in determining 
whether a division of rates would amount to illegal discrimi- 
nation. This seems hard to square with the result reached 
in the Baltimore and Ohio case. Can it be that the latter 
decision was reached, after all, not as the result of the ap- 
plication of a rule of law, but as a result of the Court’s draw- 
ing its own inference from all the facts? ** The important 


4493400282 1. 
45 The alternative form of the Commission’s order in the Baltimore and 
Ohio case no doubt had much to do with bringing upon it the disapproval of 
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point for our purpose is that there is nothing in the lan- 
guage of the opinion to give the basis for a conclusion on. 
this question. 

These cases where the decision of the fact-finding body is 
set aside by the Court as beyond the bounds of rational in- 
ference, without indicating whether the impossibility of in- 
ference is or is not due to the operation of some principle 
which the Court chooses to regard as a principle of law, are 
often the very cases which in the course of time lead to the 
emergence of new legal rulesand principles.“ By a comparison 
of the facts of case after case of such a character, it becomes 
possible in time to draw distinctions and recognize conform- 
ities which amount to a rule of law even before it has been 
formulated in express language by the courts.” This process 
may be thought essential to a law like ours, which advances 
from case to case. The facts and the decision are, after all, 
the thing, and not the judicial expression of opinion.*® But 
such a process, exclusively applied, would ignore the impor- 
tant part which attempted formulation plays in legal growth, 
and would in effect deny to law articulate expression. It is 


the Court. It is interesting that this case has never been subsequently cited 
by the Court. Another case as to which it has proved difficult to determine 
whether it was meant to lay down a rule of law, and if so what rule, is Sjoli v. 
Dreschel, 199 U. S. 564: see the conflicting views in the majority and dissenting 
opinions in Weyerhaeuser v. Hoyt, 219 U.S. 380. 

“6 “When a judge rules that there is no evidence of negligence, he does 
something more than is embraced in an ordinary ruling that there is no evidence 
of a fact. He rules that the acts or omissions proved or in question do not con- 
stitute a ground of legal liability, and in this way the law is gradually enriching 
itself.”” Holmes, Common Law, pp. 120, 121. 

“ See Jeremiah Smith, Harv. Law Rev., xxv, 306, 307. 

‘8 “The force of a precedent does not lie in the language of the judge decid- 
ing it. It is a commonplace of the bench that the authority of a case lies in the 
point decided, and not in the language of the judge; that it is the reason and 
spirit of the cases which form the law; that the law consists in the principles 
recognized by the cases, and not in the terms employed. No judge hesitates, 
even while following a precedent, to criticise the language in which it is stated, 
or to restate, in a form he deems more exact, the principle upon which the 
former decision rested.” Professor William G. Hammond, in Appendix N to 
his edition (3d) of Lieber’s Hermeneutics, p. 324. 
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inconsistent with the time-honored practice of accompanying 
decisions with reasoned opinions.*? It is perhaps less detri- 
mental to the growth of law in the long run than it is to the 
immediate decision of the actual case, which should be 
reached by a court that has a clear idea of what it is doing. 
No court should make a decision without understanding 
whether it is applying a legal principle or merely differing 
from the fact-finding body as to an inference peculiar to the 
case. Without such understanding, the one will inevitably 
invade the province of the other; and the process of adminis- 
trative application of standards should not be interfered 


49 See Wambaugh, The Study of Cases, 2d ed., secs. 13-19, especially at 
p. 24: “If this reasoning be carried out to its logical conclusions, the result must 
be that the proposition involved in a case can be written by examining the 
questions presented in the record, and by then examining the result shown by 
the judgment, wholly ignoring the opinion on which the judgment was based. 
In other words, the proposition would be one and the same whether there was 
or was not an opinion. Yet this is not true.” Cf. also Sylvester Douglas, in 
preface to his Reports, at p. v: “‘The immediate province of the courts of 
justice is to administer law in particular cases. But it is equally a branch of 
their duty, and one of still greater importance to the community, to expound 
the law they administer upon such principles of argument and construction as 
may furnish rules which shall govern in all similar or analogous cases.”’ Cf. 
also Beck, J., in Dubuque ». Illinois Central Railroad Co., 39 Iowa, 56, at p. 80: 
‘‘A case is to be regarded as a precedent when it furnishes rules that may be 
applied in settling the rights of parties. These rules are to be discovered in the 
opinions of the judges, and constitute the reasons for the decision.’’ The United 
States Supreme Court held in Murdock v. Memphis, 20 Wallace, 614, that on 
writ of error from a state court it would look at the opinion of the court below 
as well as at the record, to determine what questions were actually decided. In 
the National Prohibition Cases, 253 U. S. 350, the Supreme Court handed 
down its decision sustaining the validity of the Eighteenth Amendment and 
the constitutionality of the Volstead Act, accompanied merely by a brief list of 
“conclusions” instead of a reasoned opinion. Chief Justice White wrote a 
separate concurring opinion in which he gave his reasons for supporting the 
decision and expressed his regret that in a case of such magnitude the Court 
“deemed it proper to state only ultimate conclusions without an exposition of 
the reasoning by which they have been reached.” This case gave rise to a note 
on “Decisions without Opinions,” in Harv. Law Rev., xxxiv, 314, wherein it is 
said: ‘Certain cases .. . mould or modify the law. Such sources must contain 
the principles and the ratiocination which guided the court. Without reasons 
a decision is authority only for the special set of facts to which it is addressed. 
And if this were the only species of decision, the evolution of the law must 
proceed by some course other than the judicial.” 
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with except for the conscious purpose of developing or enforc- 
ing precepts of law. *° 


50 In cases within the field of administrative regulation, particularly regu- 
lation of public utilities and business practices, it is much harder than in tort 
or commercial cases to let the facts and the decision speak for themselves 
without the aid of an opinion; for the facts are ordinarily so numerous and 
complicated that it is practically impossible to infer, without articulate ex- 
pression by the court, precisely the ones which dictated the decision. This is 
the difficulty about applying in this field the doctrine that successive decisions 
will gradually ‘‘prick out a line” by approaching it from point to point on 
opposing sides. Too often the ‘‘points”’ lie nowhere in the neighborhood of one 
another, so that the result has few of the characteristics of a line. 


CHAPTER XII 


THE SUPREMACY OF LAW AND THE PROBLEM 
OF LEGAL EDUCATION 


THE tendency to restrict judicial review of administrative 
determinations to narrow limits appears to have its source in 
two widely divergent considerations. On the one hand, in the 
case of ordinary police regulation by minor officials, it springs 
mainly from the need for summary administrative interfer- 
ence, and the inconvenience of having the courts clogged with 
a mass of petty cases which involve duplicating the work of 
local government agencies. In this field the courts them- 
selves are a party to the movement. Boni judicis est ampli- 
are jurisdictionem is a maxim which seems to have gone pre- 
vailingly out of fashion since judges ceased to be interested 
in the emoluments of litigation. But the consideration here 
touched on is impressive, and the problem of overcrowded 
dockets cannot be evaded. The solution suggests itself of 
establishing special courts with no other function than to 
review administrative action of this character in the first in- 
stance. Whether they should be ‘administrative courts” in 
the continental sense, which is the form the suggestion often 
takes, is a different matter altogether. If by administrative 
courts is meant anything more than courts dealing exclu- 
sively with review of administrative acts, the conclusions 
reached in preceding chapters would seem to require that 
they should not be. Certainly they should be courts of law 
and not of state, as, indeed, we are informed the French ad- 
ministrative tribunals themselves are coming more and more 
to be.! This phase of judicial review is therefore largely a 
mere matter of improving the machinery of review and, al- 

1 See H. J. Laski, ‘Responsibility of the State,” in Foundations of Sover- 
eignty, p. 133; Duguit Law in the Modern State, tr., Laski, pp. 184-196; 
G. Jéze, Das Verwaltungsrecht der Franzésischen Republik (Tiibingen, 1913), 
pp. 394-396. 
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though of the utmost importance, does not touch directly the 
problem of the relation of law to discretion. 

The second ground of opposition to a broad scope of re- 
view applies to the more outstanding fields of administrative 
control, such as the regulation of utilities and of business 
competition, where the opposition comes from progressive 
thinkers, who see in the courts an agency for thwarting social 
progress and who regard law as necessarily a Procrustes’ bed 
of narrow precedent. I have already sought to show that the 
action of government requires in some degree to be brought 
to the touchstone of judicial decision if progress is to be or- 
derly and consistent. At the same time it was found neces- 
sary to recognize that the application of law in practice often 
results in unsound decisions, which harden into inappropriate 
rules because of the failure of judges to carry forward legal 
development with due regard for its underlying principles. 
While the direct effect of such specific miscarriages of justice 
is generally overcome in time, the cumulative result is un- 
fortunate in that it tends to strengthen opposition to the ap- 
plication of law at all in fields of social change. Nothing is 
more important for the attainment of the advantages of a 
régime of law than that it should more and more show a 
record of wholesome application and growth. It must demon- 
strate increasing usefulness in order to retain the opportunity 
to be useful at all. And this need for a proper rather than 
an improper application of law exists, as we saw, not more 
strongly in the new fields of social controversy than along the 
beaten paths of the law as well. There is about as much 
opportunity for a mechanical application of legal rules and 
concepts to work unjust results in the law of torts or con- 
tracts or trusts as in the field of utility regulation. The su- 
premacy of law is throughout inextricably linked to its appli- 
cation and development along lines true to the changing 
facts and needs of the society to which it is sought to be 
applied. 

I 


Everything depends, then, on bench and bar acquiring and 
maintaining a sound insight into the nature and processes of 
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the law.? The basic problem is as to the way in which lawyers 
and judges regard and understand the law, and this problem 
leads back to one of legal education.? The ordinary mind is 
not mobile, and the practitioner more or less carries through 
life the ideal of legal method which his law studies dictated, 
however much his practice may admittedly diverge from that 
ideal. If he later comes to the bench, the ideal is likely to re- 
sume its ascendency with force proportioned to atone for past 
infidelities. This is the more easy in that the ‘‘practical”’ 
attitude of many practitioners is after all not so far removed 


2 See address by Felix Frankfurter on “The Law and Law-Schools,”’ in 
Rep. Amer. Bar Assoc. (1915), xxxix, 365. Cf. also the following: ‘‘The lawis a 
public profession by which, more than by any other profession, the economic 
life and the government of the country are moulded. The proportion of lawyers 
in legislative bodies greatly exceeds the proportion of lawyers in the whole 
population. In executive office they are more numerous than are the followers 
of any other profession or occupation. Of course all men in judicial office are 
lawyers. And last, but of great importance, is the influence of lawyers as prac- 
ticing attorneys in helping to shape the course of judicial decisions and to draft 
statutory and constitutional provisions which vitally affect the law,’ “Report 
of the Special Committee on Legal Education and Admissions to the Bar of 
the American Bar Assoc.,”’ Rep. Amer. Bar Assoc. (1921), xlvi, 684. Cf. also 
Judge Baldwin: ‘‘There is no country in which it is as important that lawyers 
should be as well educated for their profession, as it is in the United States. 
Here they hold a political position. They are a recognized part of the ma- 
chinery of government. All are officers of courts that have the acknowledged 
power of interpreting constitutions and statutes, which may be invoked as 
grounds of action or defence in pending litigation, and of holding statutes in- 
consistent with a constitution so interpreted to be void... . In the last resort, 
questions of constitutional law and statutory construction will be decided in a 
court, manned exclusively by those who have been trained for the bar, after 
hearing argument from lawyers who have been educated in the same manner,” 
Amer. Pol. Sci. Rev., ix, 437. 

3 “T have spoken little to my purpose if I have not made clear the necessity 
for broadening much the qualification of the general body of our judiciary to 
meet the important and responsible requirements that the present crisis in our 
community has thrust upon them. Their coming duties call for a basic know]- 
edge of general and sociological jurisprudence, an intimate familiarity with 
the law as a science, and with its history, an ability to distinguish in it the 
fundamental from the casual, and constructive talent to enable them to recon- 
cile the practical aspirations of social reformers with the priceless lessons of 
experience from the history of government and of law in practical operation. 
How can this be brought about? Only by broadening the knowledge and 
studies of the members of the legal profession. It is they who make the judges, 
who contribute to their education, and who help them to just, broad, and safe 
conclusions.”” W. H. Taft, Popular Government, pp. 235, 236. 
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as might at first appear from the most rigid ideal of law as 
a fixed system of geometrical abstractions. Both attitudes 
have in common that they are apt to regard any attempt to 
investigate the meaning and purpose of legal rules by refer- 
ence to what lies outside of technical law as visionary and 
improper. An early training in law as a sort of geometry, 
followed by years of shrewd effort to circumvent its rules in 
the interest of clients, tends to produce in the end a judge or 
advocate incapable of recognizing distinctions which rest on 
solid differences from those which do not, and analogies which 
are substantial from those which are only formal.‘ In order to 
counteract the consequences of practice, a strong bent seems 
necessary at the beginning toward a conception of law as 
something other than a logical game where counters are 
manipulated to achieve formal symmetry or a forensic vic- 
tory. If law is to play its part in social order, the lawyer 
should start with his eyes open as to the nature of legal 
premises and the valid method of drawing conclusions from 
them. 

The matter of premises comes first. Too often a chain of 
legal reasoning goes forward apparently without conscious 
recognition that there is a premise at the bottom of it at all. 
Perhaps even more unhappy are cases where a premise is 
taken to be fundamental which validly is only secondary. 
For legal premises, like all others, rank themselves in an 
open hierarchy or series leading back from the more specific 
to the more general. Convenience demands that one lying 
somewhere along the line shall be takenas the abruptstarting- 
point for any given chain of reasoning. But no such starting 
point must ever be mistaken for absolute, and none should be 
taken at all without at least some tentative probing into 
what lies behind it. It may well be that a premise which 


* “Under present conditions judges . . . are almost always chosen from the 
bar, and members of the bar usually represent private rather than public 
interests. It is only after service on the bench has begun that prejudice and 
bias in favor of private interests cease. The longer the judicial service, the 
more easy it is for considerations of public interest to secure an influence on the 
judicial attitude of mind.” President Goodnow, Social Reform and the Consti- 
tution, p. 331. 
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under one set of conditions does well enough as a working 
hypothesis will under others prove inadequate, with the result 
that search must be made still further back, for one more re- 
mote and broader. The Trans-Missouri Freight Association 
case affords an illustration.> There the Supreme Court in its 
opinion seems to have adopted the premise that the law, in 
making restraints of trade illegal, had made everything il- 
legal which lessened competition. At certain stages of eco- 
nomic development such a premise would perhaps have been 
well-enough justified as a working hypothesis. But the Court 
seems to have taken it as fundamental and did not inquire 
whether it was perhaps only a phase of a more ultimate and 
larger principle —for example, the principle that those acts 
are illegal which clog the channels of exchange and distribu- 
tion so as to sap the economic vitality of a community. It may 
be that under certain economic conditions, all acts lessening 
competition fall automatically under this category; but there 
may well be other times when certain kinds of competition 
themselves come under it. When conditions change, a re- 
examination of principles more fundamental than those on 
which we have been acting becomes necessary in order to see 
whether our currently accepted working hypotheses or sec- 
ondary premises still square with the purposes which the law 
embodies. If not, we must go back to some deeper premise, 
and from it fashion a new working hypothesis for use there- 
after. Nor is this, as it might superficially seem, to throw 
overboard the doctrine of precedent. That doctrine depends 
on a wide choice of resemblances between cases, because the 
circumstances in which cases differ must always be vastly 
more numerous than those in which they concur. Two cases 
may be alike in a given circumstance and yet no necessity 
will follow of deciding both in the same way. Because in one 
case acts which lessened competition were held illegal, it does 
not follow that the same acts must always be illegal in other 
cases. Everything depends on whether legal importance is to 
be attached to the elements of difference. This depends in 
turn on the narrowness or broadness of the premise on which 


5 166 U.S. 290. 
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the original decision rested. Did it go on the narrow ground 
that acts lessening competition are illegal per se and always, 
or on the ground that some broader class of acts is illegal, and 
that in the case under consideration the particular acts that 
lessened competition happened to fall within that broader 
class because of the presence or absence of special attendant 
circumstances? 

Such a question cannot be intelligently faced nor such a 
choice made without some thought about the goals and pur- 
poses of the law. For it is the purposes which the law is re- 
garded as furthering that dictate the premises of legal reason- 
ing, and through them the extent and limits of legal rules and 
concepts as applied. Whether or not a difference in fact shall 
be heightened and dignified into a legal distinction depends 
on the view taken of the law’s ends; and the taking of a legal 
distinction always means falling back on some broader prem- 
ise than the rule of the case distinguished. Hence it is only 
an adequate view of the law’s purposes which will prevent 
limited and secondary premises from being mistaken for fun- 
damental.° The illustration already used will again show 
what is meant. The purpose of the law of restraints of trade 
may be thought to be the preservation of a particular eco- 
nomic system under which no intentional limits are placed 
on the operation of free competition, be the business results 
what they may. If this view is correct, it is sound to hold 
that any act which lessens the operation of competition is by 
virtue of that fact alone illegal. But on the other hand, the 
law’s purpose may be regarded as not so clean-cut and in- 
elastic. It may be that the law aims to protect no special 
system of economic methods, but to preserve productive 
economic action against whatever threatens from generation 
to generation to stunt or cramp it. If so, acts lessening com- 
petition may be illegal against a certain background of facts 
or at a certain stage of economic development, and legal 


6 Professor Nathan Isaacs, in “The Law and the Facts,” Columbia Law 
Rev., Jan., 1922, p. 11, points this out in connection with a non-controversial 
doctrine of private law. See also Judge Cardozo’s discussion of Oppenheim v. 
Kridel, 236 N. Y. 156, in his Growth of the Law, pp. 105 ff. 


LEGAL EDUCATION 339 


otherwise. This is not to say, of course, that these facts and 
conditions should be left to the arbitrary determination of 
particular judges from case to case, but that they should be 
recognized and classified in the decisions with accumulating 
experience. 

Lawyers are always subject to the temptation of viewing 
the law’s purposes in too narrow and specific a way. They 
naturally tend to regard it as existing to protect the particu- 
lar pattern of social arrangements which they find about 
them and which is only the transitory attempt to express more 
basic and permanent interests under conditions for the time 
existing.’ The real purpose of the law is not so much to pro- 


7 For an illustration of this point of view see E. Parmalee Prentice, The Fed- 
eral Control over Carriers and Corporations, New York, 1907, especially Chapters 
1, 2. Commenting on this attitude as applied to constitutional construction, 
Mr. Justice Holmes has said that if it prevailed, ‘“‘a constitution, instead of em- 
bodying only relatively fundamental rules of right, as generally understood by 
all English-speaking communities, would become the partisan of a particu- 
lar set of ethical and economic opinions, which by no means are held semper 
ubique et ab omnibus,” Otis v. Parker, 187 U. S. 606, 609. The actual 
danger of such a method of constitutional construction is envisaged by Judge 
Anderson as imminent: “Signs are not wanting, — ominous signs, — that 
under the guise of enforcing the ‘due-process-of-law’ provision in the four- 
teenth amendment, some judges are willing, even desirous, of putting their 
own economic theories as law paramount to the enactments of any legislature,” 
Debates in the Massachusetts Constitutional Convention of 1917-18, i, 522. The 
tendency of judges to erect their economic presuppositions thto a system and 
regard them as vested with the authority of law is no doubt due to the tra- 
ditional lawyer’s habit of identifying the common law with ‘‘reason,”’ and of 
regarding it as therefore necessarily embodying not merely the principles of 
logic and mechanics, but also of such ‘‘economic and political science”’ as the 
judge may have been taught to believe orthodox. This is the logical result of 
the “natural-law”’ attitude. If law is law not because it is enacted, but be- 
cause it is reasonable (and this is, after all, the common-law theory), the whole 
circuit of what the judge has learned to think reasonable and for which he can 
find some justification in the precedents, tends to be regarded by him, when it 
seems pertinent to the decision of a case, as law. If we must accept this atti- 
tude as inevitable, as perhaps we must, it is at least unfortunate that the 
‘economic and political science” which forms the stock in trade of the average 
lawyer is so obsolete. Not many years ago a leading practitioner cited Mon- 
tesquieu and Burlamaqui as current authorities on the “origins of civil so- 
ciety,” and the resulting limitations upon political control. (Report of the United 
States Industrial Commission, i, 1141.) This practitioner was in fact in advance 
of many of his brethren; most lawyers, indeed, appear to think that “political 
science” “stopped short at the cultivated court of Queen Anne,” with the 
death of John Locke. This is no doubt in part a consequence of the doctrine of 


340 ADMINISTRATIVE JUSTICE 


tect any special scheme of social arrangements as to further 
the ends for which the scheme itself exists; and when by vir- 
tue of altered circumstances the scheme becomes obsolete, it 
is not for the law to neglect the substance by perpetuating 
the form. It has been a sound judicial instinct which has 
built up a different fencing law in the western grazing states 
from that which prevailed in older and more thickly settled 
jurisdictions.’ It was a sound instinct in the Middle Ages 
which caused the judges to recognize new interests in land 
and to create a law of simple contracts. But the concrete 
situations with which the lawyer has to deal in his daily 
practice and the special expedients which he adopts to meet 
them are for the most part so enclosed within the framework 
of the larger social arrangements of the time that, if he lacks 
imagination, he often comes to look on these as fundamental 
to the law itself. Hence the stubborn opposition with which 
the lawyers of the generation of Eldon and Parke met all 
attempts to bring the law into accord with the new face of an 
altered society. Hence the tendency of so many lawyers of 
the past generation to regard Mr. Herbert Spencer’s ‘‘Social 
Statics’ as the groundwork of the common law.® The law- 
yer’s eyesight from the nature of his task must be so con- 
tracted to the range of particulars that he develops a sort of 
political myopia which leads him to find his horizon of funda- 
mentals within a much narrower circumference than is ad- 
vantageous to the proper growth of the law. In the darkness 
beyond his short vision he sees the terrifying spectres of 
many ‘‘isms,’’ — paternalism, socialism, communism, bolshe- 
precedent. The earlier writers by being taken up into the earlier opinions have 
won for themselves a position of permanent authority which excludes their suc- 
cessors at all points where the latter show inconsistencies with the former — 
i. é., at all points where the ‘‘science”’ has made progress. American constitu- 
tional law has petrified Locke into an immortality of infallibility. 

§ Little Rock R. Co. v. Finley, 37 Ark. 562; Wagner v. Bissell, 3 Iowa, 396; 
Delaney v. Erickson, 11 Neb. 533. So also with the law of the western states 
as to water rights; see Cardozo, The Growth of the Law, pp. 118 ff. 

® See dissenting opinion of Field, J., in Munn v. Illinois, 94 U.S. 113. So 
also Judge Dillon: ‘‘The right to pursue what is in fact a lawful business ought 
not to be dependent upon the epithets with which a legislative majority may 


see fit to characterize it,” Laws and Jurisprudence of England and America, 
p. 204. 
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vism;?° and he raises to combat them a spectral army of op- 
posed abstractions — individualism, nationalism, or consti- 
tutionalism. What he really needs to see, beyond the range 
of the particulars with which he has to deal, are not such 
phantom abstractions but rather a wealth of other particular 
facts, equally concrete,!! — historical facts, economic facts, 
social facts, psychological facts, — stretching away to the 
boundaries of knowledge before the realm of ultimates begins 
ever to be reached.” Only so can decisions like those in the 
Ives and Lochner cases be avoided. 

The tendency inherent in the nature of the lawyer’s task 
needs to be counteracted by a habit of viewing law always in 
connection with its history and purposes. Nothing is so fatal 
to the idea that law embodies some particular scheme or 
system of social arrangements as a study of the growth and 


10 See the language of Field, J., quoted above in Chapter VII, note 66, p. 
229. In holding unconstitutional a state statute authorizing declaratory judg- 
ments, the Supreme Court of Michigan seems to have been influenced by a 
fear of “‘bolshevism.” The court said in its opinion: ‘‘Under our government, 
the State does not till our farms, manufacture our automobiles, conduct our de- 
partment stores, or do our law business for us. The unfortunate people of one 
country are at present trying such experiment in government. We are still a 
government of laws,’”’ Anway v. Grand Rapids R. Co., 211 Mich. 592 (1920), 
at p. 597. 

4 See W .F. Willcox, ‘‘The Need of Social Statistics as an Aid to the Courts,”’ 
in Quarterly Publications of the American Statistical Association (New Series), 
xiii, 329-340. Cf. also Mr. Justice Brandeis in his dissenting opinion in Burns 
Baking Co. v. Bryan, 264 U.S. 504, at p. 520: ‘‘ Knowledge is essential to 
understanding; and understanding should precede judging.”’ This opinion is a 
model of skilful judicial use of the fruits of technical research. 

12 “The element of most enduring effect in legal development is professional 
and judicial ideals of the social and legal order. . .. We must learn how to make 
[this ideal picture] the best, the most critical, and the most complete that is 
compatible with social progress. We must learn where such pictures are to 
be resorted to and where not, and how to use them with intelligence and 
assurance,’ Dean Pound, in Harv. Law Rev., xxxvi, 661, 662. Cf. also Francis 
Bacon: “For the laws, I think good to note one deficiency. . . . For the lawyers, 
they write according to the states where they live, what is received law, and 
not what ought to be law; for the wisdom of a law-maker is one, and of a lawyer 
is another. . . . The wisdom of a law-maker consisteth not only in a platform of 
justice, but in the application thereof; taking into consideration what influence 
laws touching private right of meum and tuum have into the public state, and 
how they may be made apt and agreeable . . . and how they are to be pruned 
and reformed from time to time,’’ Advancement of Learning, Book II. 
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development of law. Rather does such a study show how 
the path of the law has been a struggle toward certain 
ever-expanding purposes through a variety of transforma- 
tions adapted to the changing social, economic, and political 
medium through which the law has passed. At times, it has 
worked through the strictest form of so-called paternalism 
and again through the freest of laissez-faire; and rules and 
doctrines which at one period have produced results of one 
character have at other times and places worked effects ex- 
actly contrary. Individualism has been in one generation 
the creed of Tom Paine and in another of Judge Gary; Alex- 
ander Hamilton and the Non-Partisan League have both 
been accused of paternalism. 


II 


A full appreciation of matters which go so vitally to a cor- 
rect understanding of the law requires more than a mere 
knowledge of the history of case-law and legal institutions; it 
requires an understanding of social history and development 
as well. Mr. Elihu Root went to the heart of this necessity in 
an address before the section on Legal Education of the 
American Bar Association, in which he said: 

‘“To-day there must be systematic education. To perform 
the duty of the Bar to the public there must be labor, there 
must be effort. It can no longer be a matter of first impres- 
sion and superficial quickness of wits. The finding of the 
guiding line of principles that are to steer the lawyer through 
this wilderness of the law to-day requires a knowledge of the 
history and background of the law. 

‘““The background of the law, it should be understood, con- 
sists not merely of the adjudicated cases, not merely in find- 
ing out how this judge decided on this state of affairs, and 
another judge decided on another similar state of affairs, or 
the same state of affairs; but it requires the competent law- 
yer, competent to exercise his authority and to vindicate his 
privilege, to steep his mind in the background of the law and 
the background of the literature which explains its growth, 
the true character and scope of its principles, the true method 
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and spirit of its application, which is to be found in the history 
of America and England. It is to be found in the literature 
and the life and the social development out of which the 
common law has grown. 

“The background of the law is found in Chitty and Coke 
and Blackstone, and Marshall and Kent and Story; but it is 
also found in Milton and Shakespeare and Chaucer, and 
Spenser and Hawthorne and Emerson and Bancroft and 
Parkman and all the great array of Americans who made 
their country’s literature and who have been for the last 
century gradually building up the noble structure of re- 
corded American history.” ” 

Nor are history and literature enough. If law is in fact 
mainly a matter of purposes, then to the proper application 
of it an understanding and analysis of human purposes and 
the meaning and significance of human life and effort is funda- 
mental. This is the field of ethics, or, in a broader sense, of 
philosophy, which is the study of value and meanings; and 
no one can long have studied either dogmatic law or the his- 
tory of legal institutions without realizing how he meets 
these questions of value and meaning in almost every knotty 
point. The task is not to discover some philosophical system 
which will automatically unlock every difficulty with the easy 
key of a catch-word drawn out of Locke or Spencer or Mill; 
but rather to come to a realization of the challenges which 
human life has thrown down to nature in every age and under 
all types of institutions, and to be alive to the alternatives 
of choice and what they severally imply. No less important 
is an appreciation of the limitations of human thinking 
in its search after certainties; a study of Kant and James 
and Dewey would prove a potent inoculation against that 
mistaking of abstractions for realities with which some 
“practical” lawyers and judges seem so chronically infected. 
Speaking of the superiority for even practical purposes of a 
study of the ultimate branches of knowledge over a mere in- 
tensive development of technical learning, a great lawyer said 
long ago: “‘If you will have a tree bear more fruit than it hath 


% Rep. Amer. Bar Assoc. (1920), xlvi, 660. 
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used to do, it is not anything you can do to the boughs, but it 
is the stirring of the earth and putting new mould about the 
roots that must work it.” 

So far we have been speaking of studies which go only to 
the formation of a proper attitude toward the nature and 
methods of legal reasoning; they indicate a method which 
only leads on to other and further studies of a different kind. 
A correct approach to legal problems is distinguished by a 
sense of the need for acquaintance with the economic and 
social and psychological facts within which the law operates 
as its environment. Such a knowledge is essential to an ap- 
plication of analogies and distinctions which shall be free 
from confusion between substance andform. What the his- 
tory of law and the study of social and ethical theory mainly 
teach is the importance of understanding the factual circum- 
stances and origins of the claims which call for the formula- 
tion and application of legal rules. If law is no frozen world 
of arbitrary a priori abstractions existing in a vacuum and 
held together only by a formal logical consistency, it must be 
studied as a way of bringing into order a mass of human rela- 
tions which get most of their significance from the facts and 
circumstances which must guide the formulation and appli- 
cation of the legal principles that are to govern them. Fenc- 
ing law must be based largely on the dominant occupation of 
the community, and the manner and purposes for which land 
is utilized. The law of carriers must take account of the me- 
chanical technique of transportation, its financial organiza- 
tion, and its relation to the needs and business of society. 
Tort law must regard the contemporary physical conditions 
and environment of human life and labor, and what men are 
thereby led to demand of each other’s conduct. Land law 
must note the systems and objectives of land ownership, and 
whether it aims to satisfy the ambition to found a family, or 
to promote agricultural or industrial production, or to create 
a body of small independent husbandmen. Commercial law 
will depend on the dominant type of industrial organization 
and the prevailing forms and objectives of enterprise. There 


1* Francis Bacon, Dedication to Book II of the Advancement of Learning. 
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is no hazard in a statement as broad as that the competent 
lawyer must understand in a full sense the society in which 
he practises — its motives, methods, and ideals.'5 To start 
him on the road to such an understanding is an essential func- 
tion of legal education. It is not many years since a compe- 
tent critic said that the Supreme Court of the United States 
in a notable case * had shown itself absolutely unable to 
understand current economic conditions.” 


III 


An awakened interest in legal education has recently been 
shown by the American Bar. In 1913 the Committee of the 
American Bar Association on Legal Education and Admis- 
sions to the Bar requested the Carnegie Foundation to in- 
vestigate the present state of legal education in the United 
States.** The task was undertaken and the investigation 
carried out exhaustively, resulting in an elaborate report by 
Mr. Alfred Z. Reed published in 1921.!° The report raises 
the fundamental question of the continued possibility of a 
so-called ‘‘unitary bar.’’ Given the elaborately broad train- 
ing which has become necessary for the fully equipped law- 
yer, and the length of time which it requires, together with 
the very limited period which many students can afford to 
devote to their professional education, it has become next to 
impossible for a large number of lawyers to acquire adequate 
preparation. The suggestion is therefore put forward by Mr. 
Reed that the field of the law might be classified and special- 
ized into departments. Students with but little time at their 
disposal might seek preparation for limited practice in one or 
more of these departments — for example, conveyancing, 


15 In states where real-estate speculation is an important business there is a 
noticeable tendency on the part of the courts to treat real-estate contracts as 
less binding than is the case elsewhere. 

1% The Tobacco Trust case. 

17 Louis D. Brandeis in hearings before the Committee on Interstate Com- 
merce of the United States Senate, 62d Cong. (Sen. Res. 98), i, 1192 (1911). 

18 See letter printed in Rep. Amer. Bar Assoc. (1921), xlvi, 657. 

19 Training for the Public Profession of the Law, by Alfred Zanzinger Reed, 
Carnegie Foundation for the Advancement of Teaching, N. Y., 1921. 
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probate practice, or criminal law.” To meet the needs of this 
type of students, specialized law schools frankly offering a 
limited training might be developed, leaving the practice of 
the more general departments of the law which call for wider 
preparation to those who have the time and opportunity to 
equip themselves for it. 

From this suggestion the Committee of the Bar Association 
dissented in their report.2" ‘“‘It has been suggested,”’ said the 
report, ‘‘that there should be different kinds of training to 
produce different kinds of lawyers. With this position we do 
not agree. In spite of the diversity of human relations with 
respect to which the work of lawyers is done, the intellectual 
requisites are in all cases substantially the same. From the 
first interview with his client to the last step in litigation the 
lawyer must be trained to apprehend the pertinent facts in 
logical sequence, to perceive clearly the questions of law pre- 
sented, and to extract from statutes and decisions the princi- 
pies of law applicable. And in every case, whatever its nature, 
he must be able to apply the fundamental principles of the 
common law. If an admiralty lawyer’s work were fundament- 
ally different in kind from a probate lawyer’s work, a different 
training would be required for each and a consequent classi- 
fication of the bar would follow as a matter of course. In our 
opinion, however, there is no such difference between kinds 
of legal work. All require substantially the same intellectual 
preparation.” 

Theoretically the position taken in the report of the Com- 
mittee appears to be sound for the reasons there set forth. 
And furthermore, if it be said that the suggestion of a classi- 
fied bar is addressed to a condition and not a theory, it fails 
because it raises practical difficulties of its own which appear 
insurmountable. Opposed as it is to all the currents of our 
tradition and habits, legal and political, it seems to have no 
chance of adoption and therefore holds out no hope of solu- 
tion for the very pressing practical problem which, at the 
expense of sound principle, it seeks to meet. 


© Training for the Public Profession of the Law, p. 419. 
*1 Rep. Amer. Bar Assoc. (1921), xlvi, 681. 
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The path of progress seems to lie along other lines. The 
direction and methods of legal education have come more 
and more in the past generation to be dictated by the ex- 
ample of a number of leading law schools, which adequately 
or inadequately, and for good or ill, have been imitated by 
the smaller schools that train the mass of the bar. What- 
ever improvements in legal education are to come in the 
visible future will come, it is natural to suppose, in the same 
way, being first introduced by the leading schools and finding 
their way afterwards into the others by a process of imitation. 
Any effort to improve or elevate the level of legal education 
can probably be made most effectively by the pioneer effort 
of a small number of schools, leaving the others to be brought 
into line with the passage of time. 

The attempt deserves urgently to be made.”? The practical 
question for the consideration of those who are interested in 
better legal education is how the special demands which the 
present tasks of the law make upon such education can be 
met by the schools which through the length of their course 
are equipped to meet them. 


IV 


What is needed is not merely the development of an atti- 
tude toward law which is the result of a certain type of 
study, but in addition, a familiarity with certain fields of fact 
within which the law is to be applied. It is not possible, nor 
would it be desirable, for the student to acquire both these 
elements of training during his years of professional study at 
a law school. It is not possible because the study of strictly 
technical law leaves insufficient time, and it would not be 


2 “The last fifty years have brought a great change in professional life. 
Industrial development and the consequent growth of cities have led to a high 
degree of specialization — specialization not only in the nature and class of 
questions dealt with, but also specialization in the character of clientage. . . . 
We are powerless to restore the general practitioner. . . . Intense specialization 
must continue. But we can correct its distorting effects by broader education 
— by study undertaken preparatory to practice — and continued by lawyer 
and judge throughout life: study of economics and sociology and politics which 
embody the facts and present the problems of to-day.”’ Louis D. Brandeis, in 
Ill. Law Rev., x, 461, at p. 469. 
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desirable because if the student would make the most of his 
professional studies he should bring to them at the outstart 
an attitude and outlook based on other studies of a fairly 
definite character already pursued elsewhere. 

There has not been wanting among persons interested in 
legal education an interest in the pre-professional training 
which students should have before taking up the study of 
technical law; but too generally this has assumed the form 
of more or less vague discussion of so-called ‘‘ general educa- 
. tion” or ‘culture.’ That is distinctly not the question in 
point; and while it is no doubt desirable that as many law- 
yers as possible should be broadly grounded in what are 
called the liberal arts and sciences, there is no such profes- 
sional necessity for this cultural training as there is that they 
should approach their legal studies with the special kind of 
preliminary equipment which will arm them with a proper 
attitude toward thelaw. Indeed, a loose and random cultural 
education may prove positively disadvantageous to a proper 
study of law. The college education which precedes a course 
at one of the leading law schools should include definite train- 
ing in certain specific subjects if the student is subsequently 
to pursue his law studies in the most fruitful and advan- 
tageous way. And this is the more true for an additional 
reason. The case method has come to be regarded as the 
most satisfactory vehicle of legal instruction in full-time 
American law schools. But the case method is simply a very 
excellent educational medium and, because it is that, it is 
colorless and can be worked toward the most diverse ends. 
Its results are only an index of the content of the minds which 
apply it. No system makes more depend on the attitude and 
knowledge which are brought to it. For this reason it can 
be used to develop a narrow technique of pettifogging or to 
construct an abstract structure of mechanically logical law as 
effectively as to emphasize the relation of law to the facts of 
life and the ends of human action. Indeed, in the hands of an 
instructor with a propensity toward logic and of students 
without much background of thought or information, it al- 
most inevitably works in the former direction. The wide 
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prevalence of the case method almost more than anything 
else demands that the student be equipped with such previ- 
ous training as will enable him to use the method to the best 
advantage and resist the meretricious allurements of dichot- 
omy and syllogism.” 

The leading law schools at present require either a college 
degree or some amount of collegiate work as a condition of 
entrance. It would appear desirable that they should do 
more, and in a direction where the more progressive schools 
of medicine have pointed the way. This is to require not 
merely a collegiate degree, or a stated quantity of college 
work, but definite college courses in certain subjects. Just 
what these courses should be leaves room for valid differences 
of opinion, which would have to be worked out by careful 
and mature discussion. Some of the courses, however, which 


23 An added difficulty connected with the case method of instruction is the 
presupposition which it tends to foster in the mind of the student that some- 
where behind the apparent inconsistency of decisions there must lie a mysteri- 
ous higher rule which, could it but be discovered, would bring them into com- 
plete logical harmony, and by this means alone vindicate its claim to inherent 
authority. The quest for such an undisclosed higher rule whose only title to 
validity is its ability to harmonize inconsistent decisions often diverts the 
search for a rule of law from the fruitful test of justice and social expediency, 
and cultivates on the part of the student an attitude which demands and will 
rest content with a rule which meets only the test of reconciling judicial incon- 
sistencies often more or less accidental, wholly irrespective of the fitness or un- 
fitness of such a rule to satisfy the actual demands of the situation to which it 
is to be applied. The mental attitude thus promoted is unrealistic in the ex- 
treme and tends to foster the general idea that law need conform to no more 
concrete or exacting test than that of a purely abstract and verbal logic. To be 
sure, this attitude is to some extent inevitable and even necessary on the part 
of lawyers under a legal system which rests on the doctrine of precedent; but a 
sound application of that doctrine demands that in the last analysis not all 
precedents should be treated as of mathematically equal authority. This re- 
quires that a precedent should frequently be subjected to the test of some 
external criterion not apparent on the face of the case itself: e. g., circumstances 
such as the prevailing state of public opinion at the time of the decision, or the 
bias of a particular court, or, again, such a fact as that the case was inade- 
quately argued or considered, or that one or more of the counsel arguing the 
case enjoyed an exaggerated prestige. These considerations are usually not 
obvious on the face of the report, to which the case system as commonly 
applied strictly confines itself, and, if they are to be given weight, require the 
cultivation and practice of a habit of seeking and using material which lies 
not merely outside the case-book, but outside reports themselves. 
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fall in line with the considerations here advanced, may be 
tentatively suggested: 

1. A survey course in English literature from the time of 
Chaucer, centering upon such authors as Shakespeare, Mil- 
ton, Defoe, Fielding, Wordsworth, Shelley, Dickens, Carlyle 
and Ruskin, and conducted to present a history of the de- 
velopment of English social institutions and ideals. 

2. A course in English and American constitutional his- 
tory, treated as an outline of political development keeping 
step with social and economic changes. 

3. A course presenting a comparative view of modern 
governmental systems, the relation of central to local govern- 
ment, the federal principle, the adaptation of governmental 
machinery to the tasks imposed upon it, and the fundamental 
conceptions of what is called “‘political science.”’ 

4, Acourse in analytical and historical politics, based upon 
such books as Willoughby’s ‘‘ Nature of the State,’’ Dunning’s 
“History of Political Theories,” Maine’s ‘“‘Ancient Law,” 
and Jenks’s ‘‘ Law and Politics in the Middle Ages.” 

5. A course in economics, preferably taught historically 
rather than dogmatically, and culminating in some such 
general survey of the current economic situation as Alfred 
Marshall’s ‘‘Industry and Trade.’’ *4 

6. A course in the history of philosophy, followed by an 
analytical study of the chief contemporary philosophical 
attitudes, with particular attention to newer conceptions of 
logic.*® 

It is not believed that a proposal to require some such list 
of college courses as a preliminary to law-school work is open 
to any such objections as David Hoffman’s plan for a law- 
school curriculum of an impossibly encyclopaedic character.” 


*4 Compare also such books as L. C. Marshall’s Readings in Industrial 
Society (Univ. of Chicago Press, 1918), and W. H. Hamilton’s Current Economic 
Problems (Univ. of Chicago Press, rev. ed., 1919). 

6 See F. C. S. Schiller, Formal Logic, 

6 A Course of Legal Study, Addressed to Students and the Profession Gener- 
ally, by David Hoffman, 2d ed., 2 vols., Balto., 1836; see Training for the Public 
Profession of the Law, Carnegie Foundation (1921), p. 124. “Every law 
school should require those who are to be admitted to its halls to have a gen- 
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The idea is merely that, as certain law schools already require 
an amount of preliminary collegiate training, a further step 
should be taken which would require that from the offerings 
available in most colleges the student should choose what 
promises to be of greatest assistance to a subsequent fruitful 
study of the law. There can be little advantage to a law 
student in having had a college course mainly devoted to 
fine arts, romance languages, or the modern drama, or even 
to biology or physics. The proposal is not to overload the 
law-school course itself, but to pave the way toward it along 
the lines indicated by Mr. Root. 

For the prospective student of law, a college course should 
be something more than an end in itself — it should link 
concretely into his legal training and prepare him to go for- 
ward, not in a vacuum, but properly oriented within the 
special field of general information which will afford an ap- 
propriate framework for what technical legal learning he may 
then proceed to acquire. The object of preliminary training 
is to equip him with an attitude of mind, a conception of 
problems, and a set of questions to put to the cases as he ap- 
proaches the concrete situations of technical law. The point 
of view which this training, if it does its work, should develop 
is one which will, above all else, demand an understanding 
of the practical and non-legal aspects of legal-situations — 
which will seek to grasp their economic and human bearings 
as a necessary preliminary to the search for the proper legal 
rule or principle to be applied. This attitude is one which 
needs to be ingrained during the period of actual instruction 
in legal rules, and not left to be acquired or missed, as the 
case may be, in subsequent years of practice. The law needs 
to be taught always in its setting and against its background 


eral education furnishing a sufficiently broad foundation upon which to base 
a thorough legal education. That general education ought to include a study 
of economics and a study of sociology, and the curriculum of every law school 
should include a close study of the science of general and sociological juris- 
prudence as a basis for the study of the various branches of our law; and this 
raising of law school standards should meet a sympathetic response from 
Supreme Courts in requirements for admission to the Bar,’ W. H. Taft, 


Popular Government, pp. 237, 238. 
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of non-legal facts if it is not to be impressed on the student’s 
mind as an abstract system of geometrical deductions. For 
such teaching the case method offers unusual opportunities, 
provided that along with analysis of the cases from a purely 
legal standpoint goes a process which brings the student into 
contact with the pertinent economic and social facts which 
will enable him to put the proper questions to the cases. Why 
was it that the so called mercantile theory of negotiability 
came to be applied to documents of title? And why was it 
later in being applied to them than to bills of exchange and 
notes? The answer to these questions summarizes the revo- 
lution in transportation which has enabled the fluidity of 
goods to catch up with the fluidity of money and has made 
credit based on goods a fundamental exchange-medium of the 
modern world. Why was a case like See v. Heppenheimer ”? 
decided as it was? No understanding is adequate which 
fails to bridge the gap between Drew’s operations in Erie *® 
and the capitalization of the United States Steel Corpora- 
tion.2® Why did equity develop the rule that a partnership 
creditor must proceed first against partnership assets before 
reaching out for the assets of individual partners? Why was 
the doctrine of moral consideration for a contract abandoned? 
Why does the rule as to mortgages of after-acquired property 
tend to be different in the case of corporate mortgages from 
what it is in the case of mortgages made by individuals? 

Such questions are significant for any true understanding 
of legal rules and doctrines; and they not only cannot be 
answered, they cannot even be put, except in the light of in- 
formation which lies outside the immediate province of legal 
learning. Such information may be brought in, and, to a 
certain extent, must be brought in, as a part of the ordinary 
law courses where it is pertinent to the cases; but it inter- 
rupts the sequence of topics and doctrines, and consumes 
time which is needed for other purposes, with the result that 

27 69 New Jersey Kg. 36. 

*8 Chapters of Eric and Other Essays, by Charles Francis Adams and Henry 
Adams, New York, 1886. 


29 Report of the Commissioner of Corporations on the Steel Industry, Pt. I, 
Washington, Gov’t. Printing Office, 1911, pp. 98-252. 
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it is apt to be glossed over or tacitly taken for granted. And 
it is hard to see how any other result is possible, for in tech- 
nical law courses the function of such information is to be 
used rather than to be acquired; it must be acquired else- 
where, if at all, and the problem is to supply some means 
whereby it can be acquired alongside of, and at the same time 
with, knowledge of the legal rules which it serves to explain 
and illustrate. Again certain tentative suggestions may be 
advanced of a possible way of supplying the need. 

The typical law-school course consists of twelve hours of 
class-room work weekly through three years. The work is 
intensive and if properly pursued can be made to occupy the 
student’s entire working time. Materially to increase the 
number of class-room hours would raise serious and proper 
objections from students and teachers alike. But it might 
well be found that a slight increase in the number of class- 
room hours, if given up to a sort of work which students 
otherwise would be left to pursue on their own initiative, 
would save time in the long run for those students who would 
otherwise work without a guide, and would give to the re- 
maining students something practically indispensable which 
they cannot be trusted to obtain for themselves. This seems 
to be the case with the collateral subjects mentioned in the 
last paragraph. If an additional course of two hours weekly, 
planned along the lines about to be suggested, were added to 
the law-school curriculum in each year, an actual saving of 
time might be effected in the technical courses touching on 
related subjects. 

The suggestion, then, is that during the second year of 
law-school work, which generally covers the subjects of bills 
and notes, sales, trusts, and carriers, an additional course 
should be introduced, divided into two parts, of which the 
first should deal with the instrumentalities of commerce and 
finance, banking operations, credit instruments, financing 
companies, export houses, and the like, and the second half- 
year with transportation. A like additional course might be 
included in the third year, dealing in the first term with cor- 
porate promotions and reorganizations, to accompany and 
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illustrate the course in corporation law, and during the second 
term with labor problems and police regulation, to supple- 
ment the courses in constitutional law and equitable relief 
against torts. The additional work of the first year is left 
for treatment at a later point. 

It would be easy to conduct courses such as those sug- 
gested in a manner which would render them of no advan- 
tage whatever to the law student. This would be the case, 
doubtless, if they were given from the generalized and more 
or less systematic standpoint which is almost inevitable in 
college courses on economic subjects. The result of such a 
course is apt to be a residuum of impressions and generalities 
which, whatever it is worth, would not justify the time that 
it would consume in the midst of intensive law-school work. 
What is necessary is something of more direct and tangible 
value. It is believed, however, that a type of course could be 
devised which would satisfy this requirement. The method 
of these courses, dealing as they would with material covered 
in the technical legal courses, should be to present the obverse 
side, and turn the law course, as it were, inside out. Ina 
course on the law of carriers the facts and history of trans- 
portation occur as incidental. In a course on transportation, 
legal doctrines and rules should be made to appear as they do 
to the practising lawyer — as elements in a great mass of 
business, technical, and social facts. The method which 
most readily suggests itself would be to take a limited number 
of important and complex situations which have actually 
arisen, and study and analyze them in detail, the legal details 
being presented as they occurred in the midst of all the other 
details. In this way the Rice case, the Traffic Association 
case, the Cincinnati Freight Bureau case, the Shreveport 
case, the Inter-Mountain rate case and the Reading cases 
might be studied. Such a method would have the advantage 
of permitting the use of the case system and enabling the 
student to apply that system to documents other than law 
reports. It would make it possible to acquire a grasp of 
transportation principles in a firmer and fuller way than 
from the slippery surface of a textbook, however good. The 
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same method would apply equally to the suggested courses 
on corporate promotions and reorganizations and on labor 
problems. A limited number of typical instances should be 
selected and followed through in detail with the help of gov- 
ernmental reports and published volumes of hearings. The 
course on finance which is suggested for the first term of the 
second year would probably have to be conducted with 
greater generality, but here also descriptive material is 
available to illustrate the operations of particular types of 
financial houses, and their relations with producers and 
shippers. 

After all, what is suggested is nothing more than an ampli- 
fication and extension of the case system. The difficulty with 
the standardized form of that system is that it does not leave 
sufficient time for study and analysis of those elements of a 
case which are non-legal in character. But somewhere in the 
law school it should be insisted that the student cut deeper 
into the facts before him and uncover not merely legal doc- 
trines but the difficulties, needs, desires, motives, and con- 
flicts in which those doctrines move and have their being and 
which are the reason for their existence. 

It remains to suggest a course of a slightly different char- 
acter during the first year of law-school work. It is at this 
stage in his technical studies that the student-in courses on 
torts, contracts, and procedure is brought into contact with 
the ‘“‘forms of action”’ and the whole obsolete machinery of 
the old common-law pleading and practice. It is usually felt, 
and rightly, that, obsolete as these topics are, they are essen- 
tial to a proper understanding of the growth and development 
of some very fundamental principles of modern substantive 
law. They are therefore brought in, more or less incidentally, 
in connection with the teaching of those principles. It is 
questionable whether this method secures adequately the 
results aimed at. It amounts to an effort to teach a difficult 
and remote subject piecemeal in the interstices of more or 
less systematic practical courses. The connection of the old 
procedure with current doctrines of substantive law needs of 
course to be pointed out constantly during the courses de- 
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voted to the latter; but it is questionable whether this would 
not be better done, not by undertaking to present in the 
process the detailed facts of the old procedure, but by rele- 
gating the latter frankly to a separate course where they could 
for the time being form the centre of interest and attention. 
Under the present method the student is distracted by having 
his attention perpetually diverted from current issues by 
casual references to a body of remote and difficult learning 
with which he is as yet entirely unacquainted, which is more 
difficult and foreign to him than anything else that he is 
asked to understand, and which he gets no opportunity to 
observe as a connected whole. The meaning and significance 
of seven centuries of procedural change cannot be properly 
grasped merely from the fragments of it which are necessary 
to an understanding of Weaver v. Ward *° or Slade’s case; * 
and the fragments so presented are apt to be misleading or 
misunderstood apart from the whole process of which they 
formed a part. The suggestion seems therefore warranted 
that during the first year of law-school work a special course 
of a half-year’s length should be devoted to the history of 
English law, with particular reference to procedure and the 
forms of action — the nature of an ‘‘appeal,”’ and of a “‘ writ 
of right,”’ the relation of the ‘‘appeal’’ to criminal prosecu- 
tions and tort actions, the appearance of trespass, the evolu- 
tion of the register of original writs, and the development of 
the action on the case. This last development, coupled with 
a survey of the origin and growth of trial by jury, might well 
occupy the major part of the course, and it seems likely that 
much time could thereby be saved in the regular systematic 
courses on torts, contracts, procedure, and evidence. At the 
very time when he most needs it, that is, at the beginning of 
his course, the student would thus get a taste of the sources 
and basic materials of English law, which, however obsolete 
they may have become for directly practical purposes, ‘‘rule 
us from their graves” in countless subtle ways, which the 
practising lawyer is none the worse for being aware of. Dur- 
ing the second half-year another course, which seems to be 


30 Hobart, 134. 31 4 Coke Rep. 92b. 


LEGAL EDUCATION 357 


almost called for by the first, might well be devoted to a 
study of the legal reforms of the last century conducted from 
the standpoint of such a book as Dicey’s ‘‘ Law and Opinion 
in England in the Nineteenth Century,” ® accompanied by 
appropriate statutes and cases. Such a course seems neces- 
sary to supplement and correct the impressions apt to be 
produced by the course on origins; and would at the same 
time cover as fully as is desirable some topics of the law, like 
that of persons, and statutory construction, which are other- 
wise likely to remain terra incognita to the law student. The 
course would further serve as a connecting link between the. 
constitutional history of the student’s college days and his 
courses in constitutional law and police regulation in the 
third year of the law school. 

It could hardly be argued with success that the additions 
to the law-school course which have just been suggested 
would increase the practical efficiency of graduates in the 
sense of making them more useful law-clerks immediately 
upon graduation, or of enabling them to win more cases for 
clients in the courts. But it is now generally recognized that 
the law is a public profession and not merely a private busi- 
ness. The lawyer in every aspect of his practice affects by 
his conduct and example not merely his personal fortunes and 
those of his clients, but the growth and tendencies of the law. 
He is under a responsibility of considering not merely per- 
sonal success but his duty to the profession and to the public 
as well. This is at least the fundamental assumption on 
which the American Bar Association has been proceeding in 
its whole treatment of the matter of legal education. The 
considerations which bear on the problem are not only those 
relating to the equipment of individuals to earn a livelihood, 
but the greater ones of how best to promote and maintain a 
régime of justice according to law. 

The burden of this essay from the beginning has been to 
insist upon the practical advantages to a people of a system 
of government based upon the supremacy of law. That su- 


# See also A Century of Law Reform; Twelve Lectures delivered at the request 
of the Council of Legal Education (London, 1901), by various scholars. 
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premacy is threatened by recent developments — by the 
emergence of new problems, and by the resort to new devices 
for meeting them. The supremacy of law with its attendant 
advantages can be maintained only by a proper application, 
development, and adaptation of law; and such development 
and adaptation require a bench and bar whose leaders have 
had a legal education which enables them to recognize and 
face the new needs of a new day. 

‘‘He that thinks a state can be exactly steered by the same 
laws in every kind as it was two or three hundred years ago, 
may as well imagine that the clothes that fitted him when a 
child should serve him when he was grown a man. The 
matter changeth, the custom, the contracts, the commerce, 
the dispositions, educations, and tempers of men and soci- 
eties, change in a long tract of time, and so must their laws 
in some measure be changed, or they will not be useful for 
their state and condition; and besides all this, time is the 
wisest thing under heaven. These very laws, which at first 
seemed the wisest constitution under heaven, have some 
flaws and defects discovered in them by time. As manufac- 
tures, mercantile arts, architecture and building, and phi- 
losophy itself, secure new advantages and discoveries by 
time and experiences, so much more do laws which concern 
the manners and customs of men.”’ * 

33 Sir Matthew Hale, ‘‘Considerations touching the Amendment of the 
Law,” Hargrave’s Law Tracts (Dublin, 1787), i, 269. See also Jefferson, letter 


to Samuel Kercheval, July 12, 1816, Complete Works, ed. Washington, vii, 
9, at p. 15. 
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Of matters contained in the text and notes 


Abstractions, legal tendency to exag- 
gerate, 134-140, 150-154, 216-219, 
228-232, 335-336, 339-342. 

Act of state, 26. 

Action for damages against public 
officer. See Damages, action for. 
Adams, Charles Francis, Jr., quoted 
on American hostility to experts, 

263. 

Adams, John, quoted: identifies con- 
stitution and natural equity, 97. 

Adams, Samuel, quoted: constitu- 
tional rights identified with natural 
rights, 97. 

Adjudication, distinguished from legis- 
lation, 21; its performance by legis- 
lative bodies, 18, 98. See also Ad- 
ministrative adjudications. 

Administrative action, distinguished 
from ‘‘judicial’”’ action, 23; distin- 
guished from ‘‘executive’’ action, 
27; different fields of, distinguished, 
25-29; ‘“‘quasi-legislative’” and 
‘‘quasi-judicial,’”’ 15-16. 

Administrative adjudications: what 
administrative acts are “judicial,” 
3, 15-25, 44-47; and property 
rights, 13, 25; place of discretion in, 
13-14, 19, 29-31, 36; ground for 
traditional objection to, 33; con- 
trasted with adjudications by ordi- 
nary law-courts, 45-46, 76-77, 123- 
124, 236. 

Administrative determinations, an ele- 
ment of all administrative action, 3, 
25; a part of carrying on govern- 
mental business, 25; whether judi- 
cial or not, 3, 16-25. See also Con- 
clusiveness of administrative deter- 
minations. 

Administrative jurisdiction, growth of, 
5-7, 11-15; significance of, 29-31; 


and doctrine of supremacy of law, 
32-36. 

Administrative officials, distinguished 
from judicial officers, 23; whether 
protected by judicial immunity, 44— 
47. See also Officers, public. 

Administrative system of regulation, 
early instances of, 5, 10; contrasted 
with regulation by law alone, 6-15; 
advantages of, 12-15; danger of 
bureaucracy latent in, 236. 

Administrative rules and regulations, 
are instance of quasi-legislative as 
distinguished from quasi-judicial 
administrative action, 15. 

Administrative tribunals, growth of 
their jurisdiction, 5-7, 11-15; dis- 
tinguished from ordinary courts, 45- 
46, 76-77; why subject to ordinary 
courts, 123-124; whether or not are 
proper agencies to develop rules of 
law, 233-235, 284-289. 

Alfred, Laws of, 147. 

Alien immigrants, exclusion of, statu- 
tory provisions, 290-291; basis of 
power, 291. See also Immigration 
officials, determinations of. 

Alien immigrants, resident, expulsion 
of, administrative deportation or- 
ders, 292, 293. See also Immigration 
officials, determinations of. 

Allocation of cars, 161. 

Amendment, constitutional: whether 
duly adopted, can destroy ‘“‘funda- 
mental” rights, 103, 104. 

American Bar Association, its interest 
in legal education, 345-347. 

Appeal, from administrative body to 
courts, 48; whether or not uncon- 
stitutional, 167-168, 279; from de- 
terminations of industrial accident 
boards, 259; from determinations of 
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customs officials, 274-276; from de-| Bracton, on supremacy of law, 32. 


terminations of patent officials, 289; 
impossibility of direct appeal has 
confused theory of review, 307-309. 

Appointments and removals, of public 
officials, court review of adminis- 
trative determinations affecting, 
265-268. 

Appraisers, Board of General, 275. 

Aristotle, quoted: law as supreme rea- 
son, 80; mathematical exactness not 
attainable in the political sciences, 
118; distinction between natural and 
conventional justice, 127; law not 
applicable to unique situations, 146. 

Assessments for taxation. See Tax 
assessors. 

Augustine, Saint, quoted: human laws 
represent a discovery of divine law, 
86. 

Austin, John, quoted: merits of judge- 
made law, 211. 


Bacon, Francis, quoted: on law and 
prerogative, 78; on place of law of 
nature in English law, 86; on need 
for certainty in law, 112; on import- 
ance of having separate bodies to 
enforce rules and to administer dis- 
cretion, 202; on relation of policy to 
law, 219; on wisdom of the law- 
maker, 341; on need for fundamental 
studies, 343-344. 

Bailment, sometimes difficult to dis- 
tinguish from sale, 133, 137. 

Baldwin, Simeon E., quoted: on basis 
of ‘‘fellow-servant”’ rule, 132; on 
influence of bar on growth of law, 
335. 

Bar, importance of attitude of, toward 
nature of law, 335-336; proposal for 
classified bar, 345-347. See also 
lawyers. 

Bergson, Henri, quoted: on treating 
concepts as spatial objects, 134. 

Blackstone, Sir William, quoted: mu- 
nicipal law the creature of the state, 
76-77; human laws not valid if con- 
trary to laws of nature, 92; civil and 
scientific laws are laws in same sense, 
110; all laws can be deduced from 
law of nature, 125; natural and in- 
different laws distinguished, 126. 

Bolshevism, 340. 


Brewer, David J., Mr. Justice, quoted: 
written constitutions place un- 
changing limits on legislative action, 
99. 

Brougham, Lord, quoted, 8. 

Building inspectors, power to adjudi- 
cate rights, 11, 16; inadequacy of 
notice and hearing required, 260— 
262. 

Bureaucracy, danger of, latent in ad- 
ministrative regulation, 236. 

Burke, Edmund, 83. 


Cardozo, Judge Benjamin N., quoted: 
precedent and logic, 113. 

Carload-rates, 159. 

Carriers. See Common carriers; Con- 
necting carriers; Interstate Com- 
merce Commission; Public Utility 
Commissions; Railroads. 

Case-Law, nature of, 111-112. 

Case-method of legal instruction, its 
advantages and requirements, 348- 
349; certain difficulties in, 355. 

Cases, as precedents, whether they in- 
clude judicial statements of the law, 
330-332. 

Certainty, need of, in law, 112, 113; 
and precedent, 112; of law, how far 
attainable, 114-120; impaired by 
nature of legal concepts, 132-140; 
leads to attempted formulation of 
legal rules, 158-159, 206-210. 

Certiorari, where the writ lies, 43; not 
applicable to review determinations 
of postal officials, 43, 299; scope of 
review on, 62-64; and doctrine of 
“jurisdictional fact,’’ 63, 257-261; 
to review determinations of indus- 
trial accident boards, 258-260; to 
review removals from office, 267- 
268; to review determinations by 
water officials, 304. 

Chinese Exclusion Acts, 26, 27, 291- 
293. : 

Choate, Joseph H., quoted: his argu- 
ment in Income Tax Case, 229. 

Choate, Rufus, quoted: on nature of 
constitutional guarantee of private 
rights, 104. 

Chrysippus, definition of law, 110. 

Cicero, quoted: true law irrepealable 
by legislative fiat, 121. 
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Civil Service Commissions, court re- 
view of determinations by, 267-268. 

Civil Service Laws, court review of ad- 
ministrative determinations made 
under, 265-268. 

Clarke, John H., Mr. Justice, quoted: 
unrealistic approach of lawyers to 
legal problems, 219. 

Classification, doctrine of, as bearing 
on whether governmental act is leg- 
islative or judicial, 18; basis of legal 
definitions and rules, 136-137; 
under tariff acts, 274-276. 

Classified bar. See Bar. 

Cohen, Professor Morris, quoted: 
whether constitutional limitations 
represent popular will, 103. 

Coke, Sir Edward, importance of, for 
doctrine of supremacy of law, 79-80; 
controversy with James I, 89-95; 
makes of common law a barrier 
against crown, 89; claims suprem- 
acy for judges, 90-93; law of nature 
part of the law of England, 86; law 
artificial, not natural, reason, 94. 

Collateral attack, on administrative 
determinations in general, 44, 307- 
309, 311; on tax assessments, 272; 
on determinations by public land 
officials, 259, 279-280, 284; on de- 
terminations by patent officials, 
289-291. 

Commercial Law, fitness for develop- 
ment of legal rules, 145-148; growth 
and development of, in eighteenth 
century, 204-205; influence on na- 
tional history, 211-212. 

‘‘Commissions,’’ government by, tra- 
ditional fear of, 32, 237. 

Common callings, regulation of. See 
Public utility regulation. 

Common carriers, right of action 
against, for unreasonable rates, 7; 
rates fixed by Justices of Peace, 5, 
10; whether government a common 
carrier in respect of mails, 301. See 
also Carriers; Interstate Commerce 
Commission; Public utility com- 
missions. 

Common law. See Law, Common, of 
England. 

Commonwealth, emergence as fact in 
later middle ages, 81-82; conceived 
as embodied in monarch, 82. 


Competition, 
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Communism, 340. 


“Company” cars, 161. 

unfair. See Unfair 
competition. 

“Conceptions, jurisprudence of,” 134— 
140, 216-215, 228-232. 

Concepts, legal, Sir Henry Maine on 
whether there are any permanent 
legal concepts, 121; relation of, to 
rules, principles and standards, 128; 
nature and function of, 128-130; 
limitations of, due to omissions, 130-— 
134; realistic methods of using, 134— 
140; not always mutually exclusive, 
133; should be regarded not as 
spatial entities but as categories of 
classification, 134-137; fall into 
pairs of opposites, 135; are not 
mathematical units, 136; cover dif- 
ferent ground for different purposes, 
137; boundary line between, de- 
pends on purpose of classification, 
137-138; law grows by developing 
new concepts, 139-140; danger of 
too exact definition of, 148-150; 
danger of mechanical application of, 
216-219, 228-232. 

Conceptual thinking, must be used, 
despite limitations, 140. 

Conclusiveness of administrative de- 
terminations, on questions of fact 
(q. v.), 49; on questions of law (gq. v.), 
42, 49-52; on mixed questions of law 
and fact (q.v.), 52-55; decisions of 
tax officials, 27, 40, 58, 269-277; de- 
cisions of land officials, 56, 277-287; 
decisions of postal officials, 57, 297— 
301; decisions of customs officials, 
58, 269, 274-277; decisions of im- 
migration officials, 51, 59, 290-296; 
decisions of selective draft boards, 
51, 268-269; decisions of officials 
administering police power, 60-62, 
251-263; decisions of Interstate 
Commerce Commission, 67-71, 159- 
176; decisions of State Public-Utility 
Commissions, 70, 176-203; decisions 
of Federal Trade Commission, 71, 
236-250; decisions of industrial acci- 
dent boards, 258-260; decisions of 
appointing and removing authority, 
265-268; decisions of pension offi- 
cials, 287-289; decisions of patent 
officials, 289-291; decisions of offi- 
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cials administering the governmental 
supply of public service, 301-305. 

See also Judicial review of adminis- 
trative determinations. 

Confiscation, injunction against con- 
fiscatory tax, 48; as ground for un- 
constitutionality of a rate, 70, 176- 
203. 

Connecting carriers, rule as to discrimi- 
nation, 173-174. 

Constitution, written, whether it ne- 
cessitates judicial review of legisla- 
tive acts, 97; as body of higher law 
controlling statutes, 100; whether 
obligation derives from popular will 
or fundamental justice, 101. 

Constitutional rights, identified with 
natural rights, 97-101; whether de- 
rived from fundamental justice or 
from popular will, 101; whether sub- 
ject to amendment or repeal, 103, 
104. 

Constitutionality, of orders of Inter- 
state Commerce Commission, 174— 
176; where dependent on subsidiary 
questions of reasonableness, 176; of 
state agencies for regulating public 
utilities: how far raising the ques- 
tion affects scope of judicial review, 
176-202. 

Constitutionality, presumption 
favor of, 179-182, 197-202. 
Construction of law, departmental, 
conclusiveness of, when made by 
land officials, 277-278, 284-287; 
ibid., by pension officials, 287-289; 

ibid., by postal officials, 298. 

Contract, liberty of, 228. 

Cooley, Thomas C., quoted: nature of 
legal standards, 316. 

Coolidge, Calvin, quoted: laws dis- 
covered, not made, 85. 

Corporate fiction, may be disregarded, 
137. 

Corporations, law of, involves issues 
of social and economic policy, 218, 
229. 

Court, distribution of function be- 
tween court and jury, 142-144, 151- 
154; not entitled to substitute its 
judgment for that of jury, 144-145, 
151, 153; not entitled to substitute 
its judgment for that of administra- 
tive body, 161-184. See also Ad- 


in 
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ministrative tribunals; Courts,ordi- 


nary. 
Court review of administrative 
determinations. See Judicial re- 


view of administrative determina- 
tions. 

Courts, as check upon government, 
92-93. 

Courts, executive. 
courts. 

Courts, ordinary, their control over 
administrative officers a part of the 
theory of the ‘‘supremacy of law,” 
34, 37; an industrial accident board 
as a ‘‘court,” 5; administrative 
duties of, 33-34; distinguished from 
“administrative” tribunals, or ‘‘tri- 
bunals of limited jurisdiction,” 45- 
46, 76-77, 123-124; compared with 
public officers, 76-77; how different 
from public officers as agencies for 
applying law, 99. 

Criminal Law, an advance over regu- 
lation by litigation, 9. 

Cromwell, Oliver, quoted: on funda- 
mental law, 81. 

Cullom Committee of 1885, report 
quoted, 12. 

Cumberland, Richard, quoted: rela- 
tion between physical and moral 
laws, 111; on mathematical nature 
of morality and politics, 116. 

Custom, source of primitive law, 85; 
as source of law of England, 87. 

Customs Appeals, Court of, 276. 

Customs officials, conclusiveness of, 
determinations of, on judicial re- 
view, 58, 269; procedure for review- 
ing, 274-277. 


See Executive 


D’Aguesseau, quoted: on law as geom- 
etry, 115. 

Damages, action for, against public 
officers, for acts in excess of “‘juris- 
diction,’’ 39, 44-47; when barred by 
“Judicial immunity” of adminis- 
trative officials, 44-47; policy 
against, 61, 66; inadequacy of, as 
method for reviewing certain types 
of administrative action, 108-109, 
309; to recover tax illegally paid, 
271-273; against governmental offi- 
cials for matters arising in course of 
governmental operation of railroads, 
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304-305; based on ultra vires theory 
of review, 308-309. 

Declaratory judgments. 
ments, declaratory. 

Definition, establishment of, a ques- 
tion of law as distinguished from a 
question of fact, 313-315. See also 
Interpretation; Classification; Con- 
cepts, legal. 

Definitions, legal, must be relative to 
purpose, 138; will not correspond for 
all purposes, 136-140; danger of too 
exact, 148-150; distinction between 
definition of facts and definition of 
ideas, 149; in field of public-utility 
regulation, 157-158; not generally 
desirable in field of general police 
regulation, 251. See also Concepts, 
legal; Purpose; Reasoning, legal. 

Delegation of legislative power. See 
Legislative power, delegation of. 

Demosthenes, quoted: definition of 
law, 85; another definition of the 
same, 110. 

Departmental construction of law. 
See Construction of law, depart- 
mental. 

Deportation of aliens. See Alien im- 
migrants, resident, expulsion of. 

Development of law. See Law, 
growth of. 

Dewey, John, quoted: on defects of 
litigation as an instrumentality for 
regulating human relations, 9. 

Dicey, A. V., his doctrine of the ‘‘ Rule 
of Law,’’ 32-37. 

Dickinson, John (1732-1808), quoted: 
on power of colonial judges over 
statutes, 96; on boundless possibili- 
ties of human reason, 114-115. 

Dillon, John F., quoted: popular will 
not expressed by a legislative ma- 
jority, 102-103; law-making power 
of judges, 122; judicial law-making, 
210. 

Discretion, its part in administrative 
justice, 13-14, 19, 29-31, 36; ad- 
ministrative discretion not review- 
able by courts, 41, 50, 63-65; ad- 
ministrative officials not liable in 
damages for errors of discretion, 44— 
47; latitude of, as distinguishing 
executive from judicial action, 109— 
110; advantages of law over discre- 
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tion, 141, 142; room left for discre- 
tion in application of legal stand- 
ards; 142-145; whether discretion of 
court can be said to control that of 
jury in application of standards, 
143-144, 153-154; its relation to 
“questions of fact,” 168-170; legis- 
lative discretion not to be inter- 
fered with by courts, 179-182, 197— 
202; importance of keeping separate 
agencies which exercise discretion 
and agencies which enforce rules, 
200-202, 331; disadvantage of du- 
plicating discretionary agencies, 201 
—202, 227; in appointments, promo- 
tions, and removals of public em- 
ployees, 265-268. See also Legisla- 
tive direction. 

Discrimination, unlawful, a mixed 
question of law and fact, 159; find- 
ings of, by Interstate Commerce 
Commission will not be reviewed by 
courts, 159-163; findings of, must 
be reasonably supported by evi- 
dence, 163; findings of, may be re- 
versed for error of law, 170-172; 
must be by same carrier or carriers, 
173-174; in connection with supply 
of public service by governmental 
agencies, 303-304. 

Disorder, danger of, establishes need 
for machinery of adjustment, 215. 
Distinctions, legal, See Concepts, 

legal. - 

“Doctor and Student” quoted: rela- 
tion of positive law to law of rea- 
son; 86, on sources of law of Eng- 
land, 87. 

Domat, quoted: immutable laws of 
nature contrasted with arbitrary 
laws, 125; natural law requires buyer 
not to buy at too low a price, 127; 
immutable laws which admit of ex- 
ceptions and which do not admit of 
exceptions, 127; every legal prin- 
ciple balanced by one of opposite 
tendency, 135. 

“Dooley, Mr.,’’ quoted: Supreme 
Court and election returns, 233. 

Douglas, Sylvester, quoted: judicial 
opinions, to what extent precedents, 
331. 

Draft cases, court review of adminis- 
trative determinations drafting civil- 
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ians into the military forces, 51, 
268-269. 

Due process of law, whether it requires 
notice and hearing in administrative 
procedure, 106-108, 190-195, 294— 
296; whether it requires judicial re- 
view of rate-fixing orders, 190-202; 
or of tax determinations, 270-271; 
or of determinations by immigra- 
tion officials, 292-296. 

Dunn, Samuel O., quoted: in favor of 
broad court review of determination 
of public utility commissions, 73. 

Dunne, Peter Finley. See “Dooley, 
Mr.” 


Education, legal, its bearing on the 
supremacy of law, 333-358; import- 
ance of, 334-336; attention of Am- 
erican Bar Association to, 345-346; 
report of Carnegie Foundation on, 
345-346; influence of particular law- 
schools upon, 347; pre-professional 
training of lawyers, 348-351; case- 
method of instruction, 348-349. 

Election returns, Supreme Court and, 
Mr. Dooley’s views, 233. 

End of law. See Purpose. 

Equalization, boards of. See also Tax 
officials, 271. 

Equity, a departure from pure regula- 
tion by litigation, 9; administrative 
nature of, 24, 33. 

Error of law. See Law, questions of. 

Error, writ of. See Writ of error. 

Espionage Act, determinations of 
postal officials under, 8300-301. 

“BHssex Result”? quoted: separation 
of executive and judicial powers, 
33. 

Ethics, study of, needed for under- 
standing law, 342. 

Evans, William David, quoted: differ- 
ence between question of law and 
question of fact, 168-169. 

Evidence, common law rules of, and 
administrative procedure, 35, 320- 
321; want of, reasonably to support 
finding of fact-finding body, a 
ground for reversal by court, 143- 
144, 172-174, 320-332; where evi- 
dence is uncontradicted, whether 
the drawing of a legal conclusion 
therefrom is determination of a 
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question of law, 152, 162, 319; want 
of, reasonably to support finding of 
Interstate Commerce Commission, 
a ground for reversal, 165, 166, 172, 
173; ibid., findings of Federal Trade 
Commission, 241, 249; ibid., findings 
made in the administrative exercise 
of the general police power, 254; 
ibid., findings of industrial accident 
boards, 259; ibid., findings by re- 
moving authorities, 267; ibid., find- 
ings by Customs appraisers, 275; 
ibid., findings by immigration offi- 
cials, 293. 

Excise, an early instance of adminis- 
trative jurisdiction, 5. 

Executive courts, violate doctrine of 
supremacy of law, 33; employed by 
James I, 89; danger of, 236. 

Executive power, distinguished from 
administrative power, 27. 

Expediency, of administrative orders 
will not be reviewed by courts, 155, 
161, 167. 

Experience, whether law is based upon, 
216-229. 

Expert judgment, to secure, a ground 
for introducing system of adminis- 
trative regulation, 12-15; a ground 
for restricting court review of ad- 
ministrative determinations, 60, 71— 
73, 162-163. See also Technical 
expertness. 

Experts, commissions of, whether or 
not proper agencies to develop rules 
of law, 233-235. 

Experts, need for. See Technical ex- 
pertness. 

Fact, jurisdictional. See Jurisdic- 
tional fact. 

Fact-finding, whether should be a part 
of the review proceeding, 308-309. 
Fact, questions of, administrative de- 
terminations of, said to be not re- 
viewable, 49-50; difficulty of dis- 
tinguishing from questions of law, 
50-55; whether determinations of, 
are reviewable on certiorari, 63-64; 
how properly to be distinguished 
from questions of law, 167-170, 203, 
312, 313-319; are questions for de- 
cision of which no rule is available, 
but must be decided by discretion, 
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167-170; determinations of, by In-| Fortescue, Sir John, quoted: statutes 


terstate Commerce Commission, 
159-167; determinations of, by 
Federal Trade Commission, 248- 
250; judicial review of administra- 
tive determinations of, in general, 
307-332; disadvantage of determi- 
nation of, by same body which de- 
termines questions of law, 200-202; 
determination of, when question of 
constitutionality depends upon, 177 
—202; review of, relation to ulira 
vires theory of review, 307-312; line 
between questions of law and ques- 
tions of fact is line between defini- 
tion and application, 313-315; 
whether application of a standard is 
a decision of a question of law or of 
fact, 151-153, 315-319. See also 
Jurisdictional fact; Law and fact, 
mixed questions of; ‘‘Law,’’ ques- 
tions of. 

Fair value of public utility property. 
See Valuation. 

Federal Trade Commission, review of 
determinations of, 236-250; powers 
of, 236-237; statutory provision as 
to scope of review, 239; review of 
determinations of, on questions of 
fact, 248-250. 

Feudalism, nature and disappearance 
of, 79. 

Fellow-servant rule, whether founded 
on policy or essential justice, 132. 
Field, Mr. Justice Stephen J., quoted: 
on dangers of “class legislation,” 

229. 

Figgis, J. Neville, quoted: on sixteenth 
century conception of common law, 
88. 

“Fighting Ships,”’ a method of unfair 
competition, 238. 

Filmer, Sir Robert, quoted: law- 
making power must be arbitrary, 
93. 

Finality of administrative determina- 
tions. See Conclusiveness of ad- 
ministrative determinations. 

Fish and game commissioners, con- 
clusiveness of determinations by, 61. 

Foraker, Joseph B., quoted: opposed 
to restricting scope of court review of 
orders of Interstate Commerce Com- 
mission, 73-74. 


a promulgation of the law of nature 
or of customary law, 86. 

Fortescue-Aland, Mr. Justice, quoted: 
mathematical theory of law, 116- 
117; on legal concepts, 129. 

Forwarding-agents, 160. 

Fouillée, Alfred, value and limits of 
conceptual thinking, 140. 

Fraud orders. See Postal officials, de- 
terminations by. 

Frazer, Sir James G., quoted: anti- 
quity of belief in nature as a series of 
events occurring in an invariable 
order, 110. 

Freedom of contract, 228. 

Freund, Ernst, quoted: classification 
of functions of government, 28; 
place of social policy in common law, 
30; argument against limiting scope 
of judicial review of administrative 
determinations to that of jury ver- 
dict, 155; looseness of reasoning in 
cases restricting the police power, 
228. 

Friedman, H. J., quoted: effect of ad- 
ministrative determinations upon 
property rights, 13. 

“¥Full-line forcing,” whether or not a 
method of unfair competition, 239- 
241, 

Fundamental Law. See Law, Funda- 
mental. 

Fyneux, Chief Justice, dictum that 
law and prerogative are identical, 
78. 


Generalization, the basis of legal 
method, 127-129; its essence is 
omission, 129; value depends upon 
wealth of detail behind, 228. 

Gény, quoted: legal concepts have no 
permanent existence as independent 
entities, 135. 

Geometry, law compared to, 116, 217. 

Goodnow, President Frank J., quoted: 
distinction between judicial and ad- 
ministrative officers, 23; attitude of 
judges toward law, 336. : 

Government, conceived of as a pri- 
vately owned right in middle ages, 
81-82; effort to place checks upon, 
83-84; conceived as existing to exe- 
cute, not make law, 85; judicial 
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review and political responsibility as 
alternative ways of controlling, 98. 

Government, functions of, classifica- 
tion of, 25-29; Professor Freund’s 
classification of, 28; public service 
functions of government, 27, 264, 
301-305. 

Groups, difficulty of dealing with, as 
legal units, 211-214. 

Growth of law. See Law, growth of. 


Habeas Corpus, 48, 59. 

Hale, Sir Matthew, and doctrine of 
jurisdictional fact, 309; mathemati- 
cal certainty not attainable in law, 
118; on need for growth of the law, 
358. 

Hamilton, Alexander, quoted: com- 
mon law as natural reason, 96-97; 
distinction between definition and 
application of law, 314. 

Hammond, W. G., quoted: case-law a 
body of scientific rules derived by 
induction from observation, 111- 
112; distinction between interpre- 
tation and application of law, 313- 
314; whether precedents include 
judicial statements of the law, 330. 

Hardwicke, Lord, his part in the de- 
velopment of the rules of commercial 
law, 204-205. 

Harrington, James, 81. 

Heale, Sergeant, quoted, 82. 

Hearing. See Notice and hearing. 

Hearsay-evidence, whether admissible 
in administrative proceedings, 35, 
320-321. 

Hepburn Act, debate on scope of judi- 
cial review of determinations by In- 
terstate Commerce Commission, 73- 
74; its effect on scope of judicial re- 
view of such determinations, 160- 
161. 

Herodotus, quoted: Persian theory of 
law, 85. 

History, knowledge of, needed for 
understanding law, 342-343. See 
also Law, history of. 

Hoadly, Bishop, quoted: the power of 
interpreting is the power of making 
law, 122. 

Hobbes, Thomas, identified king with 
state, 82; distinguishes legislative 
and judicial functions, 92-93. 
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Hoffman, David, on the influence of 
the ‘‘Naturrecht’”’ school on Ameri- 
can lawyers, 127; his plan of legal 
studies, 350. 

Holdsworth, Sir William, quoted: on 
law of nature in English law, 87. 
Holmes, Oliver Wendell, Mr. Justice, 
quoted: negligence a complex con- 
ception, 52; negligence a question of 
law, 53-54; whether a game is a 
lottery, a question of law, 55; on 
danger of abuse of postal fraud 
orders, 57; law as “‘brooding omni- 
presence,’’ 84; law must represent a 
conscious rather than an uncon- 
scious popular will, 83; men differ as 
to what are first principles, 127; 
on legal generalization, 130; that 
standards should progressively give 
way to rules, 147; that court, not 
jury, is the proper standard apply- 
ing body, 151-154, 315-317; that 
law must wait upon unanimity as to 
social policy, 214, 230-231; on read- 
ing economic theories into legal 
generalizations, 228; constitution 
should not be a partisan of particu- 

lar economic opinions, 339. 

Hooker, Richard, quoted: on nature of 
law, 84. 

Hornblower, W. B., quoted: danger of 
bureaucracy latent in administra- 
tive regulation, 236. 

Hough, Dr. John, his appeal from “‘ex- 
ecutive justice” to the common law 
courts, 34. 

Hume, David, quoted, 8. 

Hypotheses, importance of legal, 336- 
339. 


Illegal acts of public officers, methods 
of court control of, 39-48; actions 
for damages, 39, 44, 61; injunctions 
against, 41, 48, 65.. 

Immigration Officials, determinations 
of, and acts of state, 26; conclusive 
on questions of fact, 51; judicial re- 
view of, 59, 290-296; on question of 
citizenship, 292; sufficiency of evi- 
dence, 293; on questions of law, 293- 
294; procedural safeguards, 294— 
296. See also Alien immigrants, ex- 
clusion of. 
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Immunity, judicial. See Judicial im- 
munity. 

Immutable law, of constitution, 99; 
of nature, 127. 

Inalienable rights, 103. 

Industrial accident boards, whether 
their determinations are judicial, 5, 
21-22; procedure, and scope of re- 
view of determinations, 258-260. 

Inference, reasonable, bounds of. See 
Reasonable inference, bounds of. 

Injunctions, against public officers, in 
general, 41, 48, 63; against orders of 
Interstate Commerce Commission, 
161-176; against unconstitutional 
orders of state agencies for regulat- 
ing public utilities, 176-184; against 
administrative orders under the 
police power, 254-256; against col- 
lection of illegal tax, 271-274; 
against orders of public land offi- 
cials, 277-278, 286-289; against 
orders of postal officials, 299; 
against administrative determina- 
tions made in connection with the 
supply of public service by govern- 
mental agencies, 303-304; amount 
to a form of collateral review, 307- 
308. 

Inspection, whether administrative 
officials may act upon, without tak- 
ing testimony, 108. 

Interpretation, of law by courts, car- 
ries with it a power of law-making, 
122; purpose of law should govern 
its interpretation, 138; of law dis- 
tinguished from its application, 313- 
315. 

Interstate Commerce Commission, 
principles governing judicial review 
of determinations by, 67-68; appar- 
ent confusion of decisions, 69-71; 
ineffectiveness under broad court 
review, 72; judicial review of deter- 
minations by, 159-176; constitu- 
tionality of orders, 174-176. 

Investment, present, method of valua- 
tion. See Present investment. 

Investor, requires certainty, and there- 
fore definite legal rules, 158-159, 
206-210. 

Iredell, James, written constitution 
and judicial review of statutes, 97. 
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James, William, quoted: on treating 
concepts as separate ‘‘things,’”’ 134; 
on content of generalizations, 228. 

James I., King of England, constitu- 
tional policy of, 89; colloquy with 
Coke, on common law, 94. 

James II, King of England, his pro- 
ceedings against Magdalen College 
an instance of ‘‘executive justice,” 
34. 

Jefferson, Thomas, quoted: approves 
union of executive and judicial func- 
tions in minor officials, 34; on Ra- 
pin’s History of England, 83; on 
common-law as product of legisla- 
tion, 96; law derives its obligation 
from the will of the people, 98. 

Jéze, G., quoted: on judicial review of 
executive acts, 105. 

Jones, Sir William, quoted: on ‘‘sover- 
eign law,” 102. 

Judges, dependence on crown in Tudor 
England, 78; independence of, im- 
portance of, 93-94; supremacy of, 
90-94; power over legislation in 
American colonies, 95-96; their law- 
making power through interpreta- 
tion, 122; as legislators, 209-211; 
why cannot escape réle of legisla- 
tors, 220-221; importance of proper 
attitude of, toward law, 334-336. 

Judgment at law, an authority to 
plaintiff, 8. 

Judgments, declaratory, 341. 

Judicial act, distinguished from legis- 
lative act, 21; whether administra- 
tive determinations are judicial, 3, 
16-25, 44-47; enforcement of final 
judgment of order by marshal or 
sheriff as test of judicial act, 22; 
judicial act distinguished from ‘‘ex- 
ercise of judicial power in the con- 
stitutional sense,” 22; union of exe- 
cutive and judicial functions in 
colonies and state governments, 33; 
as basis for review by certiorari, 
43; whether removal from office is, 
267. 

Judicial immunity, attached to acts of 
administrative officials, 44-47. 

Judicial legislation. See Legislation. 

Judicial opinions, whether, and in 
what sense, sources of law, 330-332; 
decisions without opinions, 331. 
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Judicial review of administrative de- 
terminations, relation of, to doc- 
trine of “‘supremacy of law,” 37-38; 
procedural methods available for, 
39-48; scope of, in general, 49-55; 
different scope of, in different fields 
of administrative action, 56-62; 
different scope of, in different forms 
of review procedure, 62-67; policy 
in favor of restricting scope of, 71— 
73, 334-335; arguments against re- 
stricting scope of, 73-75; connection 
with constitutional controversies in 
age of Coke, 89-93; compared with 
judicial review of validity of legis- 
lative acts, 105; necessary to pre- 
serve a unified system of law, 123- 
124; scope of, whether equivalent to 
court review of a jury verdict, 154— 
155; whether scope of, is affected 
when question of constitutionality 
is raised, 174-203; place of, in carry- 
ing forward development of law, 
203-210; considerations tending to 
limit scope of, 333-334. See also 
Conclusiveness of administrative 
determinations. 

‘‘ Jurisdiction” of public officers, its 
bearing on question of court review, 
41, 50; what are ‘‘jurisdictional”’ 
questions, 42, 44, 51-52; excess of, a 
necessary ground of review, 234- 
235. 

Jurisdictional fact, doctrine of, in 
damage suits against administrative 
officials, 45-46; in proceedings upon 
certiorari, 63-64, 257-261; and scope 
of court review, 51-52; applied to 
determinations of Land Office, 259, 
281-284; on review of findings of in- 
dustrial accident boards, 258-260; 
outgrowth of collateral nature of re- 
view proceeding, 307-309; nature 
and extent of doctrine, 309-312; 
origin and purpose of doctrine, 309; 
involves duplication of administra- 
tive determinations, 310. 

Jurisdictional theory of review, of acts 
of public officers in general, 41, 44, 
50-52; confused with review of error, 
307; applied to review by cértiorari, 
311; contrasted with direct review 
for error, 311-312. 

Jury, decides questions involving ap- 
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plication of legal standards subject 
to court control, 143-144; how far 
court control of, extends, 144; 
whether jury is standard-applying 
body, 151-153, 315-319; whether 
the application of a standard is a 
decision of a question of law, 151- 
153; right of jury to bring in general 
verdicts in prosecutions for libel, 
152; must take the law from the 
court and apply it to the facts, 153; 
has right to draw legal conclusion 
from uncontradicted evidence, 162; 
rules of law developed by power of 
court to instruct juries and set aside 
verdicts, 203-205; task of jury one 
of application rather than of defi- 
nition, 313-315; function of jury 
in connection with application of 
standards, 315-319. 

Jury-trial, absence of, in administra- 
tive procedure, a ground for court 
review of administrative determina- 
tions, 107-109. 

Justice, an essential element of law, 
113; the basis of legal principles, 
128. 


Kales, A. M., quoted: on question of 
resale price maintenance, 244. 

King, English, power of, in Tudor 
period, 78; identified with com- 
monwealth, 82; exaltation of power 
of, 82-83; right to act as judge in his 
courts, 89, 94. 

Labor disputes, difficulty of applying 
law to, 212, 214; courts cannot avoid 
interfering in, 220, 221. 


Land officials, determinations by, 
whether judicial in character, 4, 25, 
277, 279; scope of judicial review of, 
56, 57, 277, 287; collateral attack 
upon, 259, 279, 280, 284; direct pro- 
ceedings to set aside, 278; whether 
reviewable in injunction and man- 
damus proceedings, 277, 286, 287; 
on ‘‘jurisdictional questions of fact,”’ 
259, 281, 284; involving construc- 
tions of law, 56-57, 277, 284, 287. 

Language, its limitations inevitably 
preduce uncertainties in the law, 
136. sf 
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Lansing, Robert, his argument against 
mandates under the League of Na- 
tions, 134. 

Law, contrasted with administration 
as an instrumentality of regulation, 
7-16; contrasted with discretion, 
29-31, 36; need for stability and 
need for growth, 36; as will of state, 
76-77, 98; subordinated to royal 
prerogative, 78; a weapon against 
royal absolutism, 80; independent of 
government, 77, 81, 84, 85; as exist- 
ing and not made, 85; as check upon 
government, 92-93; as check upon 


government in United States, 95-| Law, commercial. 


101; theory that it must originate in 
legislation, 96, 98; as the King’s 
will, 99; as opposite of arbitrariness 
or chance, 110; relation to laws of 
science, 110-111; shown by the case- 
system to be a body of scientific 
rules based upon observation, 111— 
112; need for certainty in, 112, 113; 
and precedent, 112; essential re- 
quirements of a system of, 113-114; 
as a closed system of infallible logical 
deductions, 114-115; mathematical 
theory of, 115; certainty of, how far 
attainable, 114-120; must gather 
new material, 121; takes shape in 
process of adjudication, 122; not a 
mechanically complete logical sys- 
tem, 124-127; elements of legal rea- 
soning, 128-140; generality of, re- 
quires omissions, 130-132; advanta- 
ges of, as compared with discretion, 
141-142; not applicable to unique 
situations, 145, 146; difficulty in 
applying to groups as units, 211— 
214; whether applicable in fields of 
disputed social policy, 213-219, 227- 
232; whether it can precede social 
unanimity on questions of policy, 
214-216; whether based upon ex- 
perience, 217; compared to geo- 
metry, 217; must embody a social 
policy, 216, 219, 229, 230; “‘practi- 
cal” attitude toward, 335-336; its 
purpose not to perpetuate an eco- 
nomic system, 339-342. See also 
Rules, legal: Concepts, legal. 

Law and fact, mixed questions of, in- 
stances of, 52-54; whether adminis- 
trative decision of will be reviewed 
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by courts, 52-54; in jury trials are 
usually for jury, but sometimes for 
court to determine, 142-144; deter- 
minations of; by Interstate Com- 
merce Commission, will not be 
reviewed by courts, 161-167; de- 
terminations of, by juries or admin- 
istrative bodies will be reversed for 
want of evidence reasonably to sup- 
port, 143-144, 164-167; adminis- 
trative determinations of, in the 
field of general police regulation, 
251; court review of determination 
of, by public land officials, 281-283. 
See Commercial 
law. 


Law, common, of England, compon- 


ents of, 87; superior to statutes, 87; 
sixteenth century conception of, 88; 
identified with “fundamental” law, 
89; use of by Coke as barrier against 
crown, 89; eighteenth century con- 
ception of, as product of legislation, 
96; as natural reason, 96-97, 140; 
advantage of flexibility, 142-143. 


Law, departmental construction of. 


See Construction of law, departmen- 
tal. 


Law, fundamental, Oliver Cromwell 


on, 81; identified with English com- 
mon law, 89; superior to statutes, 
97, 101 ff.; whether identical with 
popular will, 102; according to 
Cicero, irrepealable by Senate or 
people, 121. 


Law, growth of, through emergence of 


new concepts, 139-140; through 
court control of jury and adminis- 
trative agencies, 203-205; in field of 
commercial law, 204-205; in field of 
public utility regulation, 206-213; 
its connection with policy, 218-219; 
educational value of legal growth by 
judicial decision, 232; whether can 
be carried forward by administra- 
tive tribunal of experts, 233-235; 
part of judicial opinions in, 330-331; 
necessity for proper understanding 
of, 334; influence on, of attitude of 
bar, 335-336. See also Purpose. 


Law, history of, importance for under- 


standing purpose of law, 341-342; 
problem of teaching, 355-357. See 
also History. 
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Law-making, ultimately in hands of 
body which applies law to specific 
cases, 122; judicial law-making, 209- 
211; why judges cannot escape func- 
tion of, 220-221. 

Law, moral, eighteenth-century theory 
of relation to physical laws, 111. 

Law of nature. See Nature, law of. 

Law, purpose of. See Purpose. 

“Law, questions of,’ administrative 
tribunals may determine finally, 42; 
difficulty of determining what are, 
50-55; whether ‘‘reasonableness’’ is 
question of, 52-54; whether appli- 
cation of a standard is a decision of a 
question of law, 151-153, 315-319; 
whether the right to bring in a gen- 
eral verdict makes the jury the judge 
of questions of law, 152-153; 
whether drawing legal conclusion 
from uncontradicted evidence is de- 
termination of question of law, 162, 
319; how properly to be distin- 
guished from question of fact, 167— 
170, 203, 312, 318-319; are questions 
as to existence and nature of a gen- 
eral rule or principle applicable to all 
cases of like kind, 168-170; reversal 
of determinations of Interstate 
Commerce Commission on, 170-172; 
reviewing power of courts as to, the 
means of the law’s growth, 203-206; 
whether administrative agencies are 
proper tribunals for determining, 
233-235; whether determination of 
what constitutes ‘‘unfair competi- 
tion”’ is a question of law, 237-238; 
judicial review of determinations of 
Federal Trade Commission as to, 
241, 242, 246-248; in field of general 
police regulation, 252; in determina- 
tions by civil service commissions, 
267; in tax determinations, 269- 
270; in determinations by customs 
officials, 275-276; in determinations 
by land officials, 284-290; in deter- 
minations by postal officials, 298— 
299; line between questions of law 
and questions of fact is line between 
definition and application, 313-319. 
See also Fact, questions of; Law and 
fact, mixed questions of. 

Law, supremacy of, paradox of, and 
reasons for, 77. 


Law, unity of, one supreme court of 
appeal necessary to produce, 123- 
124; law not a mechanically com- 
plete logical system, 124-127. 

Law-schools, their influence on legal 
education, 347. 

Lawyers, characteristic mental atti- 
tude of, 150-151; tendency to ad- 
here to obsolete authorities on eco- 
nomics and politics, 340-341. See 
also Bar. A 

Legal concepts. See Concepts, legal. 

Legal education. See Education, 
legal. 

Legal practice. See Practice, legal. 

Legal premises. See Reasoning, le- 
gal. 

Legal profession, importance of, in de- 
velopment of law, 334-336. See also 
Bar; Lawyers. 

Legal reasoning. See Reasoning, legal. 

Legal rules. See Rules, legal. 

Legislation, eighteenth-century theory 
that all law originates in, 96; its 
place under a régime of law, 121- 
123; judicial legislation, 122, 209- 
211; hindrances to judicial legisla- 
tion, 209-211. See also Statutes; 
Law-making. 

Legislative act, distinguished from 
judicial act; 21; whether adminis- 
trative rate-fixing order is, 17-21; 
whether administrative application 
of a legislative standard is, 16, 20; 
whether future operation. is test of, 
1S ai. 

Legislative discretion, not to be inter- 
fered with, 179-182, 197-202. 

Legislative justice, 18, 98. 

Legislative power, not distinguished 
from judicial until comparatively 
recent times, 92. 

Legislative power, delegation of, con- 
stitutional rule against, 15; whether 
it is unconstitutional delegation to 
commit application of a standard to 
administrative body, 16; inconsis- 
tency of doctrine with doctrine that 
administrative rate-fixing orders are 
legislative, 17-18. 

Legislature, as a check on the execu- 
tive, 95,97; fear of despotism of legis- 
lature, 97, 98; acts of, subject to 
judicial control, 91, 96-99, 105. 
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Leibnitz, quoted: mathematical theory 
of law, 116. 

Libel prosecutions, whether jury has 
right to bring in general verdict, 
152-153. 

Liberty of contract, 288. 

Licenses, an instance of administrative 
regulation, 7, 21. 

Licensing officials, conclusiveness of 
determinations of, 46, 60, 254, 256; 
mandamus to, 65, 254-256. 

Lieber, Francis, doctrine of the ‘“‘Su- 
premacy of Law,”’ 32, 33; limitations 
of language a permanent obstacle to 
the certainty of law, 136. 

Light. See Water and light. 

Literature, knowledge of, needed for 
understanding law, 342-343. 

Litigation, as an instrumentality for 
regulating human relations, 8-9; 
how far an inadequate instrumental- 
ity, 10, 12-13. 

Livy, 127. 

Locke, John, on doctrine of separation 
of powers, 83; statutes void if con- 
trary to natural law, 93; congealed 
into infallibility in American con- 
stitutional law, 340-341. 

Logic, its part in producing certainty 
of law, 113-119; law not a mechani- 
cally complete logical system, 124- 
127; legal concepts not mutually 
exclusive entities, 133-140; loose- 
ness of reasoning in cases limiting 
scope of police power, 228; logical 
rule as causing a finding to be be- 
yond bounds of reason on evidence, 
322; importance of knowledge of, for 
lawyer, 343-350; its relation to the 
case-system of legal instruction, 
348-349. See also Concepts, legal. 

Lowry, P. W., quoted: judicial reluc- 
tance to make law, 210. 

Loyseau, royal power as a property 
right, 79. 


McKenna, Joseph, Mr. Justice, quoted: 
the purpose of law the guide to its 
construction, 138. 

Mackintosh, Sir James, quoted: on 
eighteenth-century mathematical 
theory of morals, 116. 

Mandamus, future in operation, 18; 
a method of court control of ad- 
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ministrative action, 40, 47; scope of 
review upon, 62-66; administrative 
determinations of law not review- 
able by means of, 42, 57; to compel 
issuance of licenses, 254-257; to high 
officials, 262; how far available to 
control determinations of public 
land officials, 277-278, 286-287; in 
pension cases, 287-289. 

Madison, James, quoted: similarity 
between judicial and executive de- 
partments as alike agencies for 
applying law to particular situa- 
tions, 109-110. 

Mails. See Post-office; Postal officials, 
determinations by. 

Maine, Sir Henry, quoted: whether 
there are any absolutely permanent 
legal concepts, 121. 

Maitland, Frederick William, quoted: 
on subserviency of Tudor judges, 78. 

Mansfield, Lord, quoted: judicial im- 
munity from suit, 45; reasonable- 
ness of time a question of law, 53; 
what constitutes libel, a question of 
law for the court, 152; on nature of a 
‘question of law,” 168. 

Mansfield, Lord, referred to: his part 
in the development of rules of com- 
mercial law, 204-205. 

Marriage, whether basis or not for 
valid distinction in connection with 
contractual liability, 131. 

Marshall, John, quoted: written con- 
stitution necessitates judicial re- 
view, 97; judges must say what the 
law is, 122; on influence of ‘‘ Natur- 
recht”’ school of jurists, 127; defini- 
tion of unwritten law, 140. 

Mathematical theory of law, 115, 136. 

Mathews, Stanley, Mr. Justice, 
quoted: constitution embodies tra- 
ditional guarantees as imposed by 
popular will, 100. 

Matter of state, 26. 

Mechanical jurisprudence. See ‘“‘ Con- 
ceptions, jurisprudence of.” 

Militia, whether need exists to call out, 
is a question for exclusive determina- 
tion of executive, 26. 

Military and naval authorities, con- 
clusiveness of determinations by, 
268-269. 

Miller, W. G., quoted: difference be- 
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tween question of fact and question 
of law, 169. 

Milton, John, quoted: law or custom 
void if contrary to law of nature, 
91-92. 

Ministerial act, distinguished from 
judicial or discretionary act, 45; the 
distinction used as a test for liability 
to judicial review, 50; in mandamus 
cases, 57, 65. 

Mixed questions of law and fact. See 
Law and fact, mixed questions of. 
Montesquieu, quoted: on law as a sys- 
tem of purely rational or ideal rela- 
tions, 115; judges must have no 

power of interpretation, 122. 

Morgan, Professor J. H., quoted: criti- 
cism of Dicey’s doctrine of the 
“Rule of Law,’’ 37. 

Miller, Max, quoted: growth of rea- 
son by new concepts, 140. 

Municipal supply of water and light. 
See Water and light, supply of by 
governmental agencies. 


Napoleon, his theory that law could be 
infallibly deduced from a few first 
principles, 115. 

Natural equity, statutes contrary to 
are void, 97. 

Nature, a series of events occurring in 
an invariable order, 110. 

Nature, law of, place of law in Eng- 
land, 86-87; superior to common 
law, 86; superior to statutes, 91; 
whether all laws can be deduced 
from, by logic, 125-127; whether or 
not all laws of nature are immutable, 
125-127; contrasted with arbitrary 
laws, 125-127; men differ as to what 
nature prescribes, 127; theory of, 
supports view that law must em- 
body a particular economic system, 
339-340. See also Law, fundamental. 

“Naturrecht”’ school of jurists, influ- 
ence on American law, 127. 

““Necessaries’”’ for infant, 
question of law or fact, 53. 

Negligence, a mixed question of law 
and fact, 52; every situation unique, 
146; “Stop, look and listen’’ rule, 
146, 147; whether a question of law 
or of fact, 3138-319. 

Notice and hearing, necessity of, in 


whether 
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administrative procedure in general, 
106-108; necessity of, for constitu- 
tional purposes, 190-192; inade- 
quacy of, in summary proceedings, 
260-262; whether or not prerequisite 
to removal from office, 266-267; re- 
quisites of, in tax proceedings, 271; 
ibid., in administrative proceedings 
under the immigration laws, 294~ 
297; ibid., in administrative postal 
determinations, 299. 

Nuisance, whether an administrative 
determination of, will be reviewed 
by courts, 52-54, 60, 256; inade- 
quacy of notice and hearing in ad- 
ministrative proceedings to deter- 
mine question of, 260-262. 

Nuisance, action of, inadequacy of, to 
protect public, 7, 12. 


Officers, public, determinations by, a 
part of administration, 4, 24; liable 
for damages, part of theory of “‘su- 
premacy of law,’’ 34, 37; methods of 
court control over, 39-48; tenure of, 
court review of administrative de- 
terminations affecting, 265-268. 

Olney, Richard, quoted: administra- 
tive rate-fixing violates doctrine of 
non-delegability of legislative power, 
18. 

Opinions. See Judicial opinions. 

Ordinances, royal, ordinance-making 
power of crown, 83; use of by James 
I, 89. 

Otis, James, quoted: courts will ad- 
judge void statutes contrary to 
natural equity, 101. 


Paine, Thomas, 342. 

Paley, quoted: necessity for single su- 
preme court to pronounce law with 
finality, 123. 

Parsons, Theophilus, author of ‘‘ Essex 
Result,” g. v. 

“Party tickets,’ whether discrimina- 
tory, 171. 

Patent officials, determinations by, 
whether judicial in character, 4; 
judicial review of, 289-291. 

Paternalism, 340, 342. 

Pensions, judicial review of adminis- 
trative determinations concerning, 
287-289. 
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Philosophy, study of, important for 
understanding of law, 343. 

Physicians, right of action against for 
want of skill, 7; required to be li- 
censed, 5, 7; conclusiveness of deter- 
mination of licensing board, 46. 

Pilot commissioners, protected by 
judicial immunity for erroneous de- 
termination, 45. 

Plato, quoted: inapplicability of rules 
to unique situations, 146. 

Police functions of government, ad- 
ministrative method of performing, 
28-29. 

Police power, nature of, 28; adminis- 
trative exercise of, 6-7, 10, 28, 29; 
judicial review of administrative 
determinations under, 60-62, 251- 
263; looseness of reasoning in cases 
limiting constitutional scope of, 228; 
nature of questions decided by ad- 
ministrative agencies acting under, 
251; danger of bureaucracy in ad- 
ministration of, 251-258, 262-263; 
need for summary action and expert 
knowledge, 253-256. 

Policy, public: how far affects com- 
mon law, 30; its part in shaping 
legal concepts, 131-132; room left 
for it to influence jury, 134-140; 
relation of, to legal rules, 211-216; 
underlies legal rules, 216-219; courts 
cannot avoid issues of, 213-215, 
220-221, 229-232. 

Political functions of government, dis- 
tinguished from other functions, 25— 
27. 

Pollock, Sir Frederic, quoted: essential 
feature of litigation, 8; law is con- 
trary to chance and violence, 110; 
need for certainty in law, 112; law 
must gather new material, 121; 
whether reasonable cause is a ques- 
tion of law, 144. 

Popular will, as source of law, 96, 98; 
whether source of constitutional 
guarantees of private rights, 101- 
104. 

Postal officials, determinations by, 
24-25, 29, 57; certiorari not ap- 
plicable to, 43, 299; judicial review 
of determinations by, 41, 54, 57, 
59, 297-310; on questions of law, 
298-299; constitutionality of fraud 
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orders, 57; requirements of notice 
and hearing, 299; under Espionage 
Act, 300; relation to freedom of 
press, 301. 

Post-office, and governmental supply 
of public service, 27; and private 
rights, 24, 29, 57; whether govern- 
ment a common carrier, 301. 

Pound, Roscoe, quoted: law versus 
administration, 15; need for stabil- 
ity and change in law, 31, 36; judi- 
cial protection of individual against 
society, 98-99; commercial world 
demands rules, 158; legislation least 
creative form of law-making, 209- 
210; importance for growth of law, 
of lawyers’ picture of ideal social 
order, 341. 

Powell, Thomas Reed, quoted: on en- 
forcement of final order by marshall 
or sheriff as test of judicial act, 22; 
limitations on judicial review are 
self-imposed by the courts, 49; con- 
stitutional law of due process is 
judge-made law, 122; on opinion of 
Brandeis, J., in Southwestern Bell 
Telephone case, 225, 

Powers, separation of. See Separation 
of powers, doctrine of. 

“Practical” attitude of lawyers, 335- 
336, 339-342. 

Practice, legal, its effect on the lawyer’s 
view of law, 335-336, 340-342; spe- 
cialization in, 345, 347. 

Precedent, whether it makes for cer- 
tainty in law, 112; whether it in- 
cludes judicial statements of the 
law, 330-331. 

Prerogative, royal, identified with law, 
78; opposed to law, 84. 

‘Present investment,’’ method of pub- 
lic utility valuation, 224-226. 

“Present value,’ in public-utility 
valuation, 209, 222. 

Premises of legal thinking. See Rea- 
soning, legal. 

Pre-professional training of lawyers, 
348-351, 

Preventive action, need for, an argu- 
ment for administrative regulation, 
12-13. 

Price-fixing for resale. 
price maintenance. 


See Resale 
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Procedural safeguards of administra- | Railroads, right of action against, for 


tive action. See Notice and hearing. 

Procedure, for judicial review of ad- 
ministrative determinations, 39-48, 
62-67; as affecting scope of judicial 
review of orders of public service 
commissions, 176-203; requirement 
of judicial review as essential to con- 
stitutionality of, 190-203; for judicial 
review of administrative determina- 
tions in the field of general police 
regulation, 257-262; for judicial re- 
view of ibid., in field of tax deter- 
minations, 272-274; for judicial re- 
view of determinations made in con- 
nection with supply of public service 
by governmental agencies, 304. See 
also Damages, action for; Certio- 
rari; Habeas corpus; Injunction; 
Mandamus. 

Progress, whether consistent with 
reign of law in fields of disputed 
social policy, 214-216. 

Property rights, effect of administra- 
tive determinations upon, 13-16; 
bearing upon judicial review, 67. 

Prouty, C. A., quoted: absurdities of 
reproduction cost methods of public- 
utility valuation, 223-224. 

Public service functions of govern- 
ment, administrative determinations 
in discharge of, 27; nature of, 264, 
301; court review of administrative 
determinations made in discharge 
of, 301-305. 

Public utility commissions, whether 
their determinations are judicial, 19; 
whether their determinations are re- 
viewable on certiorari, 43; principles 
governing court review of, 67-71; 
court review of determinations by, 
157-203. 

Public utility regulation, how far it 
permits development of legal rules, 
157-158, 206-213; court review of 
administrative determinations in 
field of, 67-71, 157-203. 

Purpose, of law, the only valid basis for 
rules and distinctions, 136-140; of 
law, understanding of, essential to 
proper application, 336-342. 


Quesnay, quoted: relation of physical 
to moral and civil laws, 111. 


unreasonable rates, 7; governmental 
operation of: action against officials 
for matters arising in course of, 304— 
305. See also Common carriers; 
Interstate Commerce Commission; 
Public utility commissions. 

Rapin’s “History of England,” influ- 
ence in America, 83. 

Rate discrimination, findings of, by 
Interstate Commerce Commission 
will be treated as final by courts, 
163; unless not reasonably sup- 
ported by evidence, or based upon 
error of law, 170-174. See also Dis- 
crimination, unlawful. 

Rate-fixing, administrative, whether a 
“legislative” or ‘‘judicial” act, 17- 
20; whether reviewable by certior- 
ari, 43. See also Reasonableness of 
rates. 

Rate-fixing, by statute, 12, 18. 

Reason, place of, in English mediaeval 
law, 86-87; glorification of, in eight- 
eenth century, 114-115; limitations 
on, as a source of legal certainty, 
116-120; view that law is identical 
with, tends to belief that law em- 
bodies a system of economics, 339- 
340. 

“Reasonable and probable cause,”’ in 
actions of malicious prosecution, and 
false imprisonment, whether ques- 
tion of law or fact, 53; said to be 
neither question of law nor fact, 144. 

Reasonable inference, bounds of, de- 
termination of fact-finding body 
which is not within, will be reversed 
by court, 143-144, 152-153, 167- 
168, 172-174, 320-332; whether de- 
termination is within, sometimes 
dependent upon a concealed legal 
rule, 173-174, 326-332; and some- 
times upon a logical or scientific rule, 
322-323; the rational impossibility 
of the inference should be spelled 
out by the court if made a ground 
for reversal, 323-325. See also 
Evidence. 

Reasonable time, whether question of 
law or ‘‘mixed question of law and 
fact,” 53. 

Reasonableness, question, of as affect- 
ing constitutionality, 176; as a test 
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of constitutionality, 228; in what 
sense a question of law, 314-315. 

Reasonableness of rates, a mixed ques- 
tion of law and fact, 164; determina- 
tions of, by Interstate Commerce 
Commission will be treated as con- 
clusive by courts, 164-167; com- 
parative method of determining, 
166; in connection with supply of 
service by governmental agencies, 
301-305. 

Reasoning, legal, elements of, 128- 
140; place of premises in, 336-342; 
hierarchy of legal premises, 336- 
338; basic materials of, 338-342. 
See also Concepts, legal. 

Regulation of public utilities. 
Public utility regulation. 

Re-loading privileges, 161, 171. 

Removals. See Appointments and 
removals. 

“Reproduction cost,’ method of 
public-utility valuation, 209, 222- 
226; its weaknesses, 223-224. 

Resale-price maintenance, economic 
issues involved in, 242-244; develop- 
ment of law as to, through process 
of judicial review, 242-248. 

Responsibility, political, alternative to 
law as agency for controlling gov- 
ernment, 95-99. 

Restraint of trade, and maintenance of 
resale prices, 242-244. 

Review, judicial. See Judicial review 
of administrative determinations. 
“Rights,’’ constitutional, identified 
with “fundamental natural,” 97, 

101. 

Rights. See Constitutional rights; In- 
alienable rights. 

Ripley, William Z., quoted: ineffective- 
ness of Interstate Commerce Com- 
mission under broad court review, 
72: 

Road supervisor, whether action lies 
against for erroneous determination 
by, 47. 

Rogers, Professor Lindsay, 299. 

Root, Elihu, quoted: on social back- 
ground of law, 342-343. 

Royal power, as personal property, 
79-81. See also King, English; 
Prerogative. 

Rules, legal, relation to legal princi- 


See 
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ples and legal concepts, 128; general- 
ity of, may omit pertinent factors, 
180-132; mathematical precision 
impossible because of limitations of 
language, 136; rules for breaking 
rules, 139; not applicable to unique 
situations, 145, 316-317; crystallize 
out of principles and standards, 143, 
146; not desirable for many matters 
of unpremeditated conduct, 147- 
148; characteristic of primitive juris- 
prudence, 147; applicability to com- 
mercial transactions, 145-148, 211- 
213; must be stated by court to jury, 
but applied by jury, 153, 315-319; 
applicability in field of public util- 
ity regulation, 157-158, 206-213; 
emerge through court control of 
fact-finding body, 203-205; attempt 
to lay down rules for valuation of 
public utility property, 207-209, 
221-227; whether should be left to 
expert administrative body to de- 
velop, 233-235, 284-289; their bear- 
ing on whether or not a question is 
one of law, 313-319. See also Con- 
cepts, legal. 


Sale, sometimes difficult to distinguish 
from bailment, 133, 137. 

Salmond, Sir John, quoted: generality 
of law may omit pertinent elements, 
131; difference between questions of 
fact and questions of law, 169. 

Savigny, quoted: customary law a 
more perfect embodiment of popu- 
lar will than legislation, 102. 

Scales at stockyards, review of admin- 
istrative order requiring installation 
of, 187. 

Searchers of leather, liability to suit 
for seizing leather of erroneous de- 
scription, 46, 52. 

Selden, John, quoted: whether law- 
making power arbitrary or not, 92. 

Seneca, 80. 

Separation of powers, doctrine of, an 
obstacle to recognition of adminis- 
trative action as judicial, 16, 22; 
evaded by fictions, 32; historical 
objection to uniting executive and 
judicial ‘‘powers,’’ 33; no objection 
to union of executive and judicial 
functions, 33-34; doctrine of, a pro- 
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duct of constitutional struggle, 83, 
95. See also under Administrative 
action; Administrative adjudica- 
tions; Administrative determina- 
tions; Judicial act; Legislative act; 
Legislative power, delegation of. 

Sewers, commissioners of, early in- 
stance of administrative tribunal, 5. 

Sex, whether basis for valid distinction 
or not in connection with contract- 
ual liability, 131. 

Sheriff, acts as plaintiff’s agent in en- 
forcing judgment, 8; liable in dam- 
ages for acting under the precept of 
a court which has no jurisdiction, 


Sidgwick, Henry, quoted: on theory 
that law is a body of scientific rules, 
87. 

Sieyés, Abbé, referred to, 115. 

Smith, Jeremiah, quoted: vague defini- 
tions and inexact use of legal terms, 
149. 

Social policy, whether disputed issue 
as to, prevents development of legal 
rule, 215. See also Policy, public. 

Socialism, 340. 

Spencer, Herbert, and the common 
law, 340. 

Spooner, John C., 74. 

Standards, legal, relation to rules, 
principles and concepts, 128; nature 
of, 142-143; an instance of discre- 
tion as opposed to rule, 143-144; 
court control over the discretion of 
jury, 143-144; may crystallize into 
rules, 143, 146-147; whether stand- 
ards should progressively harden 
into rules, 147-148; danger of too 
exact definition, 148-150; whether 
or not jury is standard-applying 
body, 151-153; whether the applica- 
tion of a standard is a question of 
law, 151-153, 315-319; in field of 
public-utility regulation, 157-158; 
courts should not unduly interfere 
with standard-applying body, 201- 
202, 227, 230; nature of task of ap- 
plying, 313-319; nature of, 316-317. 

Star chamber, 33. 

Stare decisis. See Precedent. 

State, ‘act of state,” 26; historical 
emergence of modern state, 81; will 
of, as source of law, 76. 
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Statutes, conceived as declaratory, 87; 
Coke’s doctrine of judicial suprem- 
acy over, 90; void if contrary to rea- 
son, 91-92; void if contrary to na- 
tural equity, 97. 

Stephen, Sir James Fitzjames, quoted: 
on “act of state,” 27; that courts 
exist to restrain government, 93. 

Sterne, Simon, quoted: inadequacy of 
private litigation to regulate rail- 
roads, 12. 

St. John, Oliver, quoted: on supremacy 
of common law, 87; on distinction 
between legislative and executive 
power, 92. 

Stereotypes, their influence on judges, 
228-229. 

“Stop, look, and listen rule.’’ 146-147, 
317. 

Story, Joseph, quoted: danger of legis- 
lative tyranny, 97-98; absolute cer- 
tainty of law unattainable, 136. 

Strikes. See Labor disputes. 

Sufficiency of evidence to support 
administrative finding. See Evi- 
dence. 

Summary action, need for, a cause of 
administrative regulation, 12-13; 
makes for vesting administrative 
determinations with finality, 255. 

Surety, varying material risk of, 
whether a question for court or jury, 
144; different rules of release apply- 
ing to corporate professional surety, 
137. 


Tacitus, 80. 

Taft, William H., Chief-Justice, 
quoted: popular will not expressed 
by a temporary legislative majority, 
103; courts should not be called 
upon to settle political controver- 
sies, 213; on responsibility of legal 
profession, 335; on pre-professional 
training of lawyers, 350-351. 

Tax assessors, finality of assessments 
by, 27, 40, 58, 271-272; not liable in 
damages for erroneous assessment, 
45. 

Tax officials, court review of determi- 
nations made by, 269-277; different 
kinds of determinations, 269-270; 
procedural obstacles in way of court 
review, 270-271, 272-274. 
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Technical expertness, need for, in 
adjudications under regulatory sta- 
tutes, a ground for attaching con- 
clusiveness to administrative deter- 
minations, 60-61, 71-72, 162, 233- 
235, 254-255; not always possessed 
by supposed expert bodies, 263; in 
determinations under the police 
power, 254; in tax determinations, 
269. 

Tenure of office. See Officers, public. 

Thayer, James B., quoted: on ques- 
tions of fact and questions of law, 53; 
disadvantage of permitting courts to 
correct errors of legislature, 233; 
application of standard involves 
only question of fact, 316. 

Track-connections, review of orders 
establishing, 162, 185, 188. 

Trade, restraint of. See Restraint of 
trade. 

Train-stop cases, 182-183, 323-325. 


Ultra-vires theory of review of acts of 
administrative officers. See Juris- 
dictional theory of review. 

Unfair competition, administrative 
regulation of, 236-250; what consti- 
tutes, a question of law, 71, 237- 
238; whether capable of definition, 
237-238; review of administrative 
determinations as to, 239-250. 

Unreasonable rates, excess recoverable 
in action at law, 7; nature of ques- 
tions involved, 157-158; review of 
orders of Interstate Commerce Com- 
mission setting aside, 164-167. 


Valuation, of public utility property, 
judicial review of administrative de- 
terminations as to, 70, 176, 177-179, 
181-182, 195-202; attempt to de- 
velop legal rules as to, 207-209; law 
of, is judge-made law, 210; compet- 
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Vattel, quoted: nations bound to sell 
their surplus products to others, 
126-127. 

Verdict, to be reversed only when be- 
yond the bounds of reason, 143-144; 
whether scope of court review of ver- 
dict is same as that of court review 
of administrative determinations, 
154-155. 


Wambaugh, Eugene, quoted: how far 
judicial statements of the law are 
precedents, 331. 

Want of evidence to support adminis- 
trative finding. See Evidence. 

Water and light, supply of by govern- 
mental agencies, 301-305; judicial 
review of administrative determina- 
tions made in course of, 302-305; 
subject to rule that rates must be 
reasonable, 302; presumption in 
favor of the administrative deter- 
mination, 303; discrimination illegal, 
303. 

Webster, Daniel, quoted: not every 
enactment is law, 121. 

Wigmore, John H., quoted: Stare de- 
cisis makes for uncertainty in law, 
112; generality in law requires selec- 
tion and omission, 130. 

Willoughby, Westel W., quoted: primi- 
tive theory of government and law, 
85. ‘ 

Wilson, James, quoted: danger of leg- 
islative despotism, 98; identical 
nature of civil and scientific laws, 
110-111; greater difficulty in defin- 
ing things than in defining ideas, 
149; jury judge of law as well as fact, 
153. 


Wilson, Woodrow, quoted: judicial 
legislation, 210. 


ing theories of, 221-226; differs for | Witnesses, whether must be called in 


tax and rate-making purposes, 137; 
court review of determinations as to, 
made by tax officials, 271-272; 
court review of determinations as to, 
made by customs officials, 274-276. 

Values, questions of, inherent in most 
difficult legal problems, 343. 

Van Buren, Martin, quoted: on inde- 
pendent judiciary, 99. 


administrative procedure, 108. 

Workmen’s compensation boards. See 
Industrial accident boards. 

Writ of error, from state court, method 
of reviewing administrative regula- 
tion of public utilities, 184-189; 
scope of review of facts by U. S. 
Supreme Court on, 184-187. 

Wyman, Bruce, quoted, 5. 
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